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I Introduction and Executive Summary

1 Given the number of issuesin the U.S. notice of appeal, the number and complexity of
measures and claims at issue, the length of the pand report, and the weight of this appellant’s
submission, the Appellate Body may be under the impression that this appeal is complex. The
United States submits, however, that the core issuesin this appeal are not complex. We believe
that the Appellate Body will cometo the conclusion that Brazil has over-reached in several of its
claims, stretching WTO disciplines beyond anything Members have agreed, and that the Panel
has made interpretive missteps that compel reversal of its findings. The Panel’ s erroneous legal

conclusions can be grouped into three main issues.

2. Peace Clause: Brazil brought this action prior to expiry of the Peace Clause. In order to
find that Brazil could proceed with its subsidies action against the challenged U.S. measures, the
Panel had to find the U.S. decoupled income support measures were not green box and that non-
green box domestic support measures grant support to a specific commodity, upland cotton, in
excess of the support decided in marketing year 1992. In making these findings, the Panel
effectively found that the reforms underlying two major legislative efforts undertaken by the
United States in 1996 and 2002 had failed to achieve one of their principd aims, to ensure that

U.S. measures comply with the conditions set out in the Peace Clause.

3. Each aspect of the Panel’ s finding that U.S. measures are not exempt from actions under
the Peace Clause was in error and relied on a misinterpretation of the reevant provisions. With
respect to U.S. decoupled income support measures, the sole basis for the Panel’ s conclusion that
such measures did not conform to the Peace Clause was a misreading of paragraph 6(b) of Annex
2 of the Agreement on Agriculture. To makethisfinding, the Panel had to find that banning a
recipient from producing a certain range of products was the same thing as conditioning the
amount of the payment on the production undertaken by the producer. That is, the Panel found
that requiring apayment recipient not to produce a particular product would be inconsistent with
paragraph 6(b), despite the fact that the economic literature shows that decoupled payments

conditioned in this way satisfy the “fundamental requirement” for green box measures that such
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payments have “no, or at most minimal, trade-distorting effects or effects on production.” The
Panel itself implicitly recognized that these payments have“at most minimal” effectson
production when it found that Brazil had not demonstrated that decoupled income support

measures stimulate production, resulting in significant prices suppression and serious prejudice.

4, The Panel also erred in finding that U.S. non-green box measures are not exempt from
actions under the Peace Clause. The Panel recognized that the Peace Clause text iswritten so as
to allow a Member to establish measures that conform to its requirements. Thisis accomplished
by focusing on the support “decided” by aMember. Nonetheless, the Panel gauged the support
that U.S. price-based payments grant using budgetary outlays, which necessarily swell whenever
prices, which are beyond a Member’ s control, decline. In addition, the Peace Clause comparison
of current support to 1992 support is focused on “support to a specific commaodity,” but the Panel
included payments that are decoupled (not tied to) current production of cotton in its comparison.
In fact, the Panel’ s erroneous approach led it to find that payments to recipients who do not
produce cotton at all is*support to” upland cotton. Correcting for these two simple errors by the
Panel, the challenged U.S. measures did not breach the proviso in Article 13(b)(ii) in any
marketing year from 1999-2002 — precisely as designed.

5. The completion of the Uruguay Round provided Members the incentive to shift from
support that is coupled to producti on to support that is decoupled from production and prices. In
response, the United States eliminated traditional deficiency payments with a high target price
tied to upland cotton production and replaced them with payments that are decoupled from
upland cotton production. Ironically, Brazil benefitted from these U.S. efforts, which resulted in
U.S. domedtic support moving avay from more highly trade-distorting product-specific formsto
non-trade-distorting decoupled payments. Brazil nonethel ess launched this action prior to expiry
of the Peace Clause while U.S. measures were still “exempt from actions.” The result isthat
U.S. support to upland cotton during marketing years 1999-2002 was well below the support
decided during the 1992 marketing year, and the United States is entitled to Peace Clause

protection.
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6. Serious Prejudice: Press accounts of this dispute frequently frame it as a complex
dispute over the effect of U.S. payments on world cotton prices. Asaresult, one might have
expected that in 350 pages of findings, more than 4 pages would have been spent analyzing what
was “the effect of the subsidy.”* The Pand’s analysis of the key issue of causation reflects
neither the reasoned analysis necessary for the Appellate Body to affirm the serious prejudice
finding nor the reasoned analysis Members should expect from the WTO dispute settlement
system. The United States demonstrates at some length that, with respect to numerous findings
and conclusions of law, the Panel erred and took an approach that disregarded the text of the

relevant provisions, lacked analysis, or made findings that were simply unexplained.

7. Consider the Panel’ s key conclusion that U.S. subsidies “numb[] the response of United
States producers to production adjustment decisions when prices are low.”? This condusionis
made without any consideration, detailed or cursory, of what cotton farmers' production
decisions are. As both the United States and Brazil agreed, a farmer’s primary economic
decision is the decision on what to plant, and the relevant prices at that point are the prices that
the farmer expects to receive when the crop is harvested, not the currently prevailing price. The
Panel ssimply ignored the planting decision in making its analysis, asif farming were like running
afactory line in which “production adjustment decisions’ can be continuously made. Thus, the
Panel erred as a matter of law in finding that “the effect of” the challenged price-contingent

subsidiesis significant price suppression is legally erroneous.

8. Conspicuously absent from the Panel report as well was any acknowledgment that the
facts do not demongrate that U.S. farmers differ from their competitorsin the rest of the world in

their production decisions. Consider:

ISee Panel Report, paras. 7.1347-7.1356.
%Panel Report, para. 7.1308.
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* Acreage and futures price datareveal that U.S. cotton planted acreage did respond to
expected market prices of cotton and other competing crops.® That is, U.S. farmers were
responding to market price signals during the period examined by the Panel. The Panel
ignored this data.

U.5. Cotton Planting Reflects Expected

Prices
16.0 a 140
155 Plamted acres 115
15.0 130
3 145 N 120 7,
g 14.0 fff,f \ 1L %
= 135 1L0 :g
Fulures ratic \
130 10.5 ;3
\ 10.0
12.5 95
110 T T T o0
g9 0900 o001 L0z o3

» Acreage datashow that U.S. farmers change cotton acreage commensurately with
changes made by cotton farmersin the rest of the world.* That is, U.S. farmers respond to
the same market price signals that their competitors in the rest of the world do. The Panel
ignored this dataas well.

3U.S. Answer to Question 175 from the Panel, para. 110 (October 27, 2003).
4See U.S. Commentsto Brazil’s Answers to Panel Questions Following the Second Panel Meeting, para. 49
(January 28, 2004).
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* In fact, the Pandl itself found that the U.S. share of world cotton production has been
stable, at about 20.6 percent over the period examined.” Again, the data demonstrate that
U.S. farmers respond to market signals as cotton farmersin the rest of the world do. The
Panel ignored the import of its own findings on the U.S. share of world production.

Thus, the evidence did not support the conclusion that U.S. payments have insulated U.S. cotton
farmers from market forces. Rather than conducting an analysis to support its conclusion that the
effect of certain of the challenged payments was to simulate production and exports, resulting in
lower world market prices, however, the Pand contented itself with an assumption.

9. The United States does not believe tha the Pand’ s analysis exhibits the rigor that should
be present in any dispute and perhaps particularly a dispute in this area where issues of causation

and occurrence of subsidy have already been explored in some detail in other disputes.

10.  Export Credit Guarantees: The Pand erred in finding that the United States export credit
guarantee programs for certain agricultural products are export subsidies under the Agreement on
Agriculture and the Subsidies Agreement. Despite Article 10.2 of the Agreement on Agriculture,
which specifically addresses export credit guarantees and foresees the imposition of disciplines

SPanel Report, para. 7.1282.
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after the development of “internationally agreed disciplines,” the Panel nonethel ess determined
that these guarantees are subject to currently applicable export subsidy disciplines. 1n so doing,
the Panel ignores the intention of the drafters, evident in the text, context, and negotiating

history, to treat export credit guarantees differently.

11. Manifest in how Article 10 iswritten, the Members intended export credit guarantees and
international food aid transactions to be disciplined outside the ordinary export subsidy rules. To
interpret the Agreements otherwise not only prospectively imperils food aid transactions, but it
works a manifest injustice on the United States and other Members, which would have been able
to include export credit guarantees within their export subsidy reduction commitments had such
practices been included among the export subsidies listed in Article 9.1 of the Agreement on
Agriculture. Brazil’s challenge and the Panel’ s result does violence to the bargain struck by the

Members.

12. Other errors. The Pand made numerous other errorsaswell. For example, it incorrectly
concluded that the Step 2 program is simultaneously a prohibited import substitution subsidy and
aprohibited export subsidy. It aso considered measures that did not fall within its terms of
reference, as well as measures in respect of which Brazil had not met the requirement to provide

a statement of available evidence.

13. Weturn now to a more detailed examination of all these errors by the Panel.
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II. The Panel Erred in Finding that U.S. Decoupled Income Support Measures Are not

Exempt from Actions under Article 13(a) of the Agreement on Agriculture

A. Introduction

1. The Panel erred in finding that U.S. decoupled income support

measures do conform fully with paragraph 6(b) of Annex 2

14.  ThePand erredin finding that certain U.S. decoupled income support measures —that is,
production flexibility contract payments under the 1996 Act, direct payments under the 2002 Act,
and “the legislative and regulatory provisions which establish and maintain the DP programme”
— are not exempt from actions under Article 13(a) of the Agreement on Agriculture® The sole
basis for the Panel’ s conclusion was its finding that these decoupled income support measures
“do not fully conform with paragraph 6(b) of Annex 2 of the Agreement on Agriculture.”’
However, the Panel erred in finding that the U.S. decoupled income support measures relate or

base the amount of payment on the type of production undertaken by a producer.

15.  To makethisfinding, the Pand had to find that banning arecipient from producing a
certain range of products was the same thing as conditioning the amount of the payment on the
type of production. In other words, the Panel converted an explicit refusal by aMember to
support a particular type of production into relating or basing the amount of payments on the type
of production undertaken by the producer in any year after the base period. The United Statesis
unable to understand how such a ban on support relates the amount of payments made to the

amount of production “undertaken” by a producer.

®Panel Report, para. 7.413-7.414.
"Panel Report, para. 7.388.
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16. A proper interpretation demonstrates that paragraph 6(b) permits such a ban on support.
Indeed, ensuring that measures do not support particular crops serves the fundamental
requirement of Annex 2, that measures have no more than minimal trade-distorting effects and
effects on production. Thus, U.S. decoupled income support measures do conform fully with

paragraph 6(b) of Annex 2.

2. The “planting flexibility” provisions at issue

17.  ThePanel focused its analysis of the conformity of U.S. decoupled income support
measures with paragraph 6(b) of Annex 2 on the “ planting flexibility” provisions of those U.S.
measures. Recipients of production flexibility contract payments under the 1996 Act and direct
payments under the 2002 Act are not required to produce any particular crop in order to receive
payments (which are based on the farm’ s historica acreage and yields during abase period). In
fact, recipients are free not to produce any crop at all. These planting flexibility provisions allow

reci pients the freedom to produce no, one, or multiple commodities®

18.  With respect to farmland equivalent to the amount of the farm’s base acreage (that is, the
number of payment acres that historically had produced certain crops during the base period),
farmers are permitted to plant any commodity or crop, subject to certain limitations concerning
the planting of fruits and vegetables.® Direct payments are either diminated or reduced if
producers plant these crops on base acres, unless they are destroyed before harvest, subject to
certain exceptions. Additionally, producers must use the land for an agricultural or conserving
use and not for a non-agricultural commercial or industrial use and abide by conservation
compliance requirements. Otherwise, direct payments are not affected by what is produced on
base acreage nor by whether anything is produced on it at all. The same description holds for the
expired production flexibility contract payments.

8For additional detail on these decoupled income support measures, please see Annex | to this submission.
%See Panel Report, paras. 7.222, 7.375-7.382.
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19.  Theuncontraverted evidence on the record shows that the material effects of the fruit and
vegetable restrictions are minimal. First, producers can plant fruits and vegetables on any
available farmland in excess of base acres, without violating the requirement not to produce
fruits or vegetables on acreage equivalent to base acres. Indeed, as the evidence on the record
shows, in marketing year 2002 alone, U.S. farms that reported upland cotton base acreage planted

1.2 million acres of fruits and vegetables.™

20. In addition, the uncontroverted evidence on the record shows that, in marketing year
2002, upland cotton base acreage rose after the base updating permitted under the 2002 Act in
every U.S. State but California™ Thisis of interest because, according to Brazil, the reduction or
elimination of decoupled income support payments if arecipient plants fruits, vegetables, or wild
rice, would tend to increase upland cotton production. For example, according to Brazil, fruits
and vegetables are potentially important alternative crops in the San Joaguin Valley of California,
and by restricting a farmer’s planting alternatives, decoupled income support payments would
result in more upland cotton production. However, Brazil offered no factsto support itstheory,
and the available facts do not support Brazil’ s contention. There was no increase in upland
cotton base acreage in Californig, and the acreage planted to upland cotton in marketing year
2002 was, in fact, over 60 percent lower than the upland cotton base acreage.™® Thus, the facts do
not support Brazil’s allegation that the requirement not to produce certain crops on acreage
equivalent to base acreage as a condition of payment has had the effect of increasing upland

cotton production. Indeed, the Panel made no finding supporting Brazil’ s contention.

103¢e U.S. Comments on the February 18, 2004, Comments of Brazil, para. 48 n. 89 (citing datafile
“DCP02-2W .xIs” (“Grand Total (Farms A - C)” row)) (March 3, 2004).

1y.S. Opening Oral Statement at the Second Panel M eeting, para. 58 (October 10, 2004) (as delivered);
Exhibit US-95.

2 S. Opening Oral Statement at the Second Panel M eeting, para. 58 (December 4, 2004) (as delivered);
Exhibit US-95.
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21.  Further, the evidence on the record demonstrates that reci pients of decoupled income
support payments for upland cotton base acres do utilize their planting flexibility. Fully 47
percent of farms receiving decoupled income support payments for upland cotton base acresin
marketing year 2002 planted no upland cotton at dl.®* That is, nearly haf of traditional upland
cotton farms participating in U.S. farm programs have shifted away from upland cotton
production entirely. Thisis additional evidence supporting the view that the requirement not to
produce certain crops on acreage equivaent to base acreage as a condition of payment does not

have the effect of increasing upland cotton production.

B. The Panel Erred in Finding that U.S. Decoupled Income Support Measures
Do not Conform with Paragraph 6(b) of Annex 2 to the Agreement on

Agriculture

22.  ThePand erredin finding that U.S. decoupled income support measures “do not fully
conform with paragraph 6(b) of Annex 2 of the Agreement on Agriculture.”** The Panel’s error
stems from its erroneous interpretation of that provision. The Panel’ s reading does not make
sense of the text in its context and in light of the object and purpose of the Agreement. The
Panel effectively concluded that a Member’ s banning arecipient from producing a certain range
of products —that is, an explicit decision not to support a particular type of production — relates
the “amount” of payments made (with respect to a particular commodity, upland cotton) to the
type of production “undertaken” by a producer (of an entirely different commodity, afruit or
vegetable). The U.S. interpretation of paragraph 6(b), that a Member may condition payments on
arecipient’ s not producing certain products, does make sense of the text and context of

paragraph 6(b). Indeed, a condition that a recipient not produce certain products serves the

3Comments of the United States of Americaon the February 18, 2004, Comments of Brazil, para. 26
(March 3, 2004); id., n. 55 (citing Brazil Further Rebuttal Submission, para. 23, which presented data showing that
46, 45, and 45 percent of farms receiving decoupled payments for upland cotton base acres received no upland
cotton marketing loan payments (Brazil's proxy for upland cotton production) in 2000, 2001, and 2002,
respectively).

““Panel Report, para. 7.388.
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fundamental requirement of Annex 2, that measures have no more than minimal trade-distorting

effects and effects on production.

1. Paragraph 6(b), interpreted properly, does not prevent a Member

from conditioning payment on not producing certain products

23.  ThePanel’sfinding that U.S. decoupled income support measures do not fully conform
with paragraph 6(b) of Annex 2 stems from an erroneous interpretation of that provision.
Paragraph 6(b) reads.

(b) The amount of such paymentsin any given year shdl not be related to, or based on,
the type or volume of production (including livestock units) undertaken by the producer

in any year after the base period.

24.  Ordinary meaning: The Pand focused on the phrase “related to” and reasoned that this
“denotes a mere connection between the amount of such payments and the type of production
after the base period. Thisword is not limited to a connection that is positive or negétive, or
absolute or partial. It appearsto include all types of rdationship between the amount of such
payments and the type of production after the base period, whether the amount increases or
decreases and whether the difference in the amount is proportional to the volume of production

or not.”*°

25.  The United States agrees that the ordinary meaning of the term “related to” is“[h]aving
relation; . . . connected. (Fall. by ro, with.),”*® which could encompass a positive connection or a

negative connection or both. However, the ordinary meaning of the term does not identify which

®panel Report, para. 7.366.
®The New Shorter Oxford English Dictionary, vol. 2, at 2534 (1993 ed.).
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connection is meant; reference to the remainder of the provision (which the Panel ignored) and

its context is necessary to determine its meaning.”’

26. First, the United States notes that paragraph 6(b) speaks of “the amount of such
payments’ not being related to or based on the type or volume of production. The Panel assumes
that the “amount of such payments’ can be related to the current type of production (that is, of
fruits or vegetables) because in some circumstances a recipient that produces fruits or vegetables
receives less payment than that recipient otherwise would have been entitled to.** However, in
that case, the only “amount” that is even arguably “related to” current production is“zero” —that
is, for abase acre which could otherwise receive payment,* the “amount” of payment is zero. In
the ordinary sense of the terms® the “amount of such payments’ (the “quantity” of “an amount
paid”) does not relate to fruit or vegetable production since for that base acre there would be no

payment at all.

27.  Second, we note the use of the term “undertaken” (payments shall not be based on or
related to the type or volume of production “undertaken by the producer in any year after the base
period”). In itsordinary meaning, “undertake” means “to take on oneself, as atask, performance,
etc.; attempt.”* Here, the planting flexibility provisions that ban arecipient from producing a

certain range of products with respect to base acreage, thereby carving out support for particular

"The Panel implicitly recognizes that the U.S. reading of paragraph 6(b) is valid on the face of the text
when it writes: “Thereis little doubt that in general the ‘amount’ of PFC and DP payments is not ‘related to, or
based on, the type or volume of production ... undertaken by the producer in any year after the base period’.” Panel
Report, para. 7.383. The Panel goes on to discuss reduction in payments that may result from planting fruits or
vegetables on acreage equivalent to base acreage.

85ee Panel Report, para. 7.383.

®For fruit or vegetable production on acreage in excess of a farm’s base acreage, there would be no
violation of the fruit or vegetabl e restriction and no non-payment. For example, if a farm has 20 acres of farmland,
10 base acres, and up to 10 acres planted to fruits or vegetables, there isno violation. It isonly fruit or vegetable
production on an amount of acreage greater than the farmland beyond base acreage that is at issue — for example, if
the farm just described planted more than 10 acres to fruits or vegetables.

2« Amount” means “quantity; measure”. The Random House Dictionary of the English Language, at 49
(1983 ed.; unabridged). “Payment” means “something that is paid; an amount paid”. The Random House Dictionary
of the English Language, at 1059 (1983 ed.; unabridged).

2 The Random House Dictionary of the English Language, at 1546 (1983 ed.; unabridged).
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commodities, would not relate the amount of payments to production “attempted” by the
recipient. Rather, the amount of payment isrelated to or based on the type of production not
“attempted.”

28.  Taken together, the ordinary meaning of the terms “the amount of such payments” and
“production . . . undertaken” indicate that payments are not “related to” current production within
the meaning of paragragph 6(b) merely because a Member conditions payment on arecipient’s not
producing certain products® To further illustrate the point, imagine a payment recipient with a
one acre farm and one base acre of upland cotton that has planted afruit or vegetable on that

acre. If no exception applied, the recipient would receive no payment for that base acre. How
could the farmer regain digibility for payment? The farmer need not undertake any production at
all; rather, she need simply desist from producing the fruit or vegetable. Thus, receiving an
“amount” of “payment” for that base acre is related to not undertaking fruit or vegetable

production, rather than producing those products.

29. The context provided by the first sentence of Annex 2 confirms this reading: The
context of paragraph 6(b) confirms this reading, particularly the “fundamental requirement” set
out in the first sentence of Annex 2 for green box measures. Annex 2, paragraph 1, provides that
domestic support measures “for which exemption from the reduction commitments is claimed
shall meet the fundamental requirement that they have no, or at most minimal, trade-distorting
effects or effects on production.” The second sentence of paragraph 1 goes on to explain that,
“[accordingly, all measures for which exemption is claimed shdl conform to [certain] . . . basic

criteria’ aswell as detailed “ policy-specific criteriaand conditions’ as set out in the Annex.

2 Thisisnot intended to preclude examination of a situation in which aMember effectively permitted
production of only one crop, for example, by banning the production of al other crops. That is not the situation
presented here, however.
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30. “Fundamental” means “[s]erving as the base or foundation” and “primary, original; from
which others are derived.”® A “requirement” is“[s]omething called for or demanded.”* Thus,
the “fundamenta requirement” that green box measures have “no, or at most minimal,
trade-distorting effects or effects on production” is“something called for or demanded” “from

which others are derived.”

31.  Assuggested by the use of the word “fundamental” (*“from which others are derived”)
and the structure of Annex 2 (that is, beginning the second sentence with the word
“accordingly”),” compliance with the requirement (“something caled for or demanded”) of the
first sentence will be demonstrated by conforming to the basic and applicable policy-specific
criteria, which are “derived”’ from the fundamental requirement. Thus, the “fundamental
requirement” of the first sentence provides important context to any reading of the basic or

policy-specific criteriain Annex 2, including paragraph 6(b).

32.  Onitsface, the“fundamental requirement” of Annex 2, by requiring “no, or a most
minimal, . . . effects on production,” appears to be concerned with positive effects on production,
which could, in turn, have trade effects of concern to Members. A commonsense reading of the
fundamental requirement also suggests that negative effects on production are not at issue asit is
difficult to envision green box measures that are perfectly production neutral —that is, have no
positive or negative effects on production — nor isit clear why Memberswould only want to

allow production-neutra measures to qualify for the green box.

33. In fact, the text of Annex 2 expressly contemplates that measures with negative effects on
production may qualify for the green box. For example, Annex 2, paragraph 9, sets out criteria

for structural adjustment assistance provided through producer retirement programs. Such

BThe New Shorter Oxford English Dictionary, vol. 1, at 1042 (1993 ed.)

The New Shorter Oxford English Dictionary, vol. 2, at 2557 (1993 ed.)

®The ordinary meaning of “accordingly” is “[i]n accordance with the logical premises; correspondingly.”
The New Shorter Oxford English Dictionary, vol. 1, at 15 (third definition).
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payments are “conditional upon the total and permanent retirement of the recipients from
marketable agricultural production.”® Such payments have as their expressintent negative
effects on production and, since they are “derived” from the fundamental requirement of

Annex 2, must have “no, or at most minimal, . . . effects on production.”

34.  Similarly, Annex 2, paragraph 11, setsout criteriafor structural adjustment assistance
provided through resource retirement programs. Such payments are “conditional upon the
retirement of land from marketable agricultural production for aminimum of three years.”?’

Such payments also have as their express intent negative effects on production and, since they are
“derived” from the fundamental requirement of Annex 2, they too must have “no, or at most

minimal, . . . effects on production.”

35.  Thus, Annex 2 establishes that the fundamental requirement that green box measures
must satisfy isto have no or at most minimal positive effects on production. The criterionin
paragraph 6(b), whichis derived from the fundamental requirement, must be read in light of this
context. Consistent with the ordinary meaning of its terms and with the context of the first
sentence of Annex 2, paragraph 6(b) is concerned that the amount of payments not be related to
or based on the type or volume of production undertaken by arecipient. When a measure
conditions payments on arecipient’ s not producing certain products, however, thereis no
positive inducement to produce. That condition may have negative effects on production (by
relating the amount of payment to production not undertaken) but does not have the positive

effects at issue for purposes of Annex 2.

36. The Panel found that U.S. decoupled income support measures have negative effects
on production, not positive effects: |n fact, the Panel found that the condition that decoupled

%A greement on Agriculture, Annex 2, para. 9(b).
Z'Agreement on Agriculture, Annex 2, para. 11(b).
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income support recipients not produce certain products had negative effects on production but

not positive effects:

Firstly, the Panel notes that the planting flexibility limitations provide a monetary

incentive for payment recipients not to produce the prohibited crops.?®

Thus, the Panel’ s own finding suggests that the planting restrictions in U.S. decoupled income
support measures further the fundamental requirement that such measures have “no, or at most
minimal, trade-distorting effects or effects on production” because recipients are “providg d] a
monetary incentive not to produce” certain crops, which would have anegative effect on

production of those crops.

37.  Theimportance of reading paragraph 6(b) in light of the fundamental requirement of
Annex 2 is further highlighted by considering the Panel’ s findings with respect to these
decoupled income support measures in the serious prejudice portion of this dispute. There, the
Panel concluded that Brazil had not established that the effect of U.S. decoupled income support
payments was significant price suppression.”® The Panel found that, “in the particular facts and
circumstances of this dispute, the combination of these elements indicates to us that these
particular subsidies are more directed at income support”* — as opposed to the “price-contingent”
subsidiesthat it found “ha[ve] enhanced production and trade-digtorting effects” and “stimul ate

production and exports’ of upland cotton.™

* That is, the Panel implicitly found that decoupled income support measures do not have

“more than minimal” trade-distorting effects or effects on production — a finding

Bpanel Report, para. 7.386 (italics added).

XSee, e.g., Panel Report, para. 7.1355.

Opanel Report, para. 7.1307.

%See, e.g., Panel Report, para. 7.1294. The United States appeals the Panel’s serious prejudice finding with
respect to these “price-contingent” measuresin Section IV, infra.
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consistent with the consensus view in the economics literature that such payments have

no more than minimal effects.®

Thus, theinterpretation of paragraph 6(b) set out above would ensure that paragraph 6(b) permits
measures, such as U.S. decoupled income support measures, that in fact satisfy the fundamental

requirement of Annex 2.

38. The context provided by paragraph 6(e) also confirms this reading: |mportant context
for reading paragraph 6(b) isalso provided by paragraph 6(e), which reads: “No production shall
be required in order to receive such payments.” However, as the Panel agrees, paragraph 6(e) by

its terms does not precl ude a M ember from requiring non-production.® 1t follows that:

» AsaMember may, under paragraph 6(€), require arecipient not to produce a particular
product, it would not make sense to then prohibit a Member, under paragraph 6(b), from
making the amount of payment contingent on fulfilling that requirement not to produce
the prohibited product.

Such areading of paragraph 6(b) would set the two provisions at cross purposes and undermine
the authority in paragraph 6(e). Thus, the context found in paragraph 6(e) demonstrates that the
phrase “related to, or based on, the type or volume of production” in paragraph 6(b) is not meant
to capture making payments contingent on fulfilling requirements not to produce. Rather, this
phrase ensures that the “amount of such payments’ is not used to induce a recipient to produce a

particular type or volume of production by offering incentives for production.

*In fact, all of the agricultural economics literature the U nited States surveyed estimated acreage impacts
from such decoupled payments of no more than one percent and typically far less— by any standard, a minimal
effect. See, e.g., U.S. Rebuttal Submission, para. 59-64 (August 22, 2003).

%panel Report, para. 7.368 (“Paragraph 6(e) does not concern a negative requirement. It only prohibits a
positive requirement, i.e.[,] arequirement of production.”).
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39.  Conclusion: Thus, theU.S. reading of paragraph 6(b) as not preventing the conditioning
of payment on fulfilling a requirement not to produce certain crops makes sense of the text and
context of the provision and furthers the fundamental requirement of Annex 2. Paragraph 6(b)
ensures that the amount of paymentsis not used to induce a recipient to produce a particular type
or volume of production. Thus, U.S. decoupled income support measures, under which
payments are based on or relate to historical production during a base period and conditioned on
not producing certain crops on acreage equivalent to afarm'’s base acreage, do satisfy the

requirements set out in paragraph 6(b) of Annex 2.

2. The Panel’s interpretation of the context of paragraph 6(b) is deficient

40.  The Panel seriously erred in its examination of the context of paragraph 6(b). The United
States explains why the Panel’ s reading of the context provided by paragraph 6(e) and paragraphs
11(b) and 11(e) is deficient and does not support its interpretation of paragraph 6(b).*

41.  Paragraphs 6(b) and 6(e) impose very different requirements: For example, the Panel
examined paragraph 6(e) and reasoned that, “[i]f paragraph 6(b) could be satisfied by ensuring
that no production was required to receive payments, paragraph 6(e) would be redundant. The
drafters would have had no reason to includeit in the list of criteria. This confirms that
paragraph 6(b) must be interpreted to require more than that one prohibition.”** However, the
United States believes that paragraph 6(b) does require more than that one prohibition.

%*The Panel also looks to paragraph 6(a), (c), and (d) and notes that these “do not distinguish between
positive and negative programme requirements, in the sense of requirements concerning what the payment recipient
must, or must not, do.” The Panel concludes that this “confirms the ordinary meaning of [paragraph 6(b)’s] terms,
which also prohibit negative requirements not to engage in certain types of production.” Panel Report, para. 7.367.
However, the Panel does not examine the text of each of those provisions to determine their meaning and the context
they provide. The Panel is merely asserting that the same meaning it found in the absence of a distinction between
positive and negative requirements in paragraph 6(b) can also be found in these other provisions. But thisislittle
more than an assertion; it is not an interpretation of what these provisions mean and how they relate to paragraph
6(b).

*panel Report, para. 7.368 (footnote omitted).
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42.  Thetwo provisions serve different, though complementary, purposes. Paragraph 6(€)
prohibits production requirements but is silent as to whether the amount of payments may relate
to production. Paragraph 6(b) prohibits creating production incentives by making the amount of

payments related to or based on the current type or volume of production.

» A measure that does not require production would not necessarily satisfy paragraph
6(b); if such a measure aso increases the amount of payment in reation to any production
undertaken, it would be consistent with paragraph 6(€) but inconsistent with paragraph
6(b).

Thus, the U.S. interpretation of paragraph 6(b) — the amount of payments may not be related to or
based on the current type or volume of production but may be conditioned on rot producing

particular products —would not render paragraph 6(e) redundant.

43. Paragraphs 11(b) and 11(e) use different language than paragraph 6(b) because they
relate to a different obligation: The Panel derived contextual support for its reading of
paragraph 6(b) from paragraph 11(b) —which isidentical to paragraph 6(b) but for a concluding
phrase “ other than as provided for under criterion (e) below” —and paragraph 11(e) of Annex 2.
The Pand concluded that the explicit exception in paragraph 11(e) for requirements not to
produce® suggests that the absence of such an express exception in paragraph 6(b) must mean
that the latter provision was not intended to permit such a negative requirement not to produce.®
However, in reaching this conclusion, the Panel provided no reading of the text or context of
paragraph 11(e), instead immediately jumping to areading of paragraph 11(b) that smply tacks
on the concluding phrase of paragraph 11(e).*®

%This provision reads: “The payments shall not mandate or in any way designate the agricultural products
to be produced by the recipients except to require them not to produce a particular product.” Agreement on
Agriculture, Annex 2, para. 11(e).

$’Panel Report, para. 7.369-7.370.

®panel Report, para. 7.370 (“Paragraph 11(b) therefore provides, in effect, that the amount of certain
payments shall not be related to the type of production undertaken by the producer after the base period except that
the payments may require recipients not to produce a particular product.”).



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 20

44.  The Panel assertsthat “[t]here is nothing in the context that would explain why it was
necessary to express the exception in paragraph 11(e) if it was aready implicit in paragraph
11(b).”* Thisisawholly inadequate effort at interpretation as the Panel has not provided any
reading of the text of paragraph 11(e), much lessits context. Had the Panel examined paragraphs
11(e) and 11(b) closely and in their context, it would have seen that these provisions differ
importantly from their counterparts in paragraph 6, explaining why the exception in paragraph

11(e) was necessary.

45, Paragraph 11 of Annex 2 istitled “ Structural adjustment assistance provided through
investment aids.” Asthetitle and paragraph 1 suggest, these are payments “to assist the financial
or physical restructuring of aproducer’s operations’; thus, it is contemplated that the aid is
provided to producers who will remain in operation. Paragraph 11(€) imposes an important
constraint on such payments: the payments “shall not mandate or in any way designate the
agricultural products to be produced by the recipients except to require them not to produce a
particular product” (italics added). That is, although the payment is designed to assist in the
restructuring of arecipient’s operations, this paragraph prohibits a Member from mandating or

“in any way” designating the products to be produced.

46. A requirement not to produce certain products could also be understood to be precluded
by the broad prohibition on “in any way designat[ing]” the products to be produced. But
presumably because a requirement not to produce serves the fundamental requirement of
ensuring that these measures have “no, or at most minimal, trade-distorting effects or effects on
production,” paragraph 11(e) darifies that a requirement not to produce particular productsis

permitted.

*panel Report, para. 7.370.
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47.  Similarly, in light of the broad prohibition on “in any way designa([ing]” the productsto
be produced under paragraph 11(e), the requirement in paragraph 11(b) that the amount of
payments not be related to or based on the type or volume of production could be understood to
preclude conditioning payment on not producing certain products since this could be understood
as in some way designating the products to be produced, undermining the prohibition in
paragraph 11(e). Thus, the cross-reference in paragraph 11(b) to the exception in paragraph
11(e) makes clear that conditioning payments on rot producing does not undermine the
prohibition under paragraph 11(e) on “designat[ing] in any way” the products to be produced.
The Panel’ s analysis hinges on the fact that “[p]aragraph 6(b) does not set forth such an
exception,” but thisis unremarkable: paragraph 6 contains no language similar to that in
paragraph 11(e) concerning mandating or in any way designating the products to be produced.
Thus, there is no need for an express exception in paragraph 6(b) for requirements related to not

producing particular products.

48. In light of the significance it attached to paragraphs 11(b) and 11(e), it is notable that the
Panel failed to ask: why would a requirement not to produce be permitted under paragraph 11(e),
and why would the amount of payment be allowed to be conditioned on that requirement under

paragraph 11(b), but the same requirements be precluded under paragraph 6?

» That is, how could these conditions under paragraph 11 serve the “fundamental
requirement” of Annex 2, but the identical conditions under paragraph 6 undermine that

requirement?

The answer is that paragraph 6, properly interpreted, does not preclude a requirement not to
produce nor conditioning payment on fulfilling that requirement. Such requirements help ensure
that green box measures fulfill the fundamental requirement of Annex 2 that they have “no, or at

most minimal, trade-distorting effects or effects on production.”



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 22

49, It is also notable that paragraph 5 of Annex 2 requires that any direct payment not
otherwise specified conform to the requirements of paragraphs 6(b) through (). Paragraph 5
thus makes 6(b) through (€) the “general” criteriato cover al unspecified direct payments. Y et
the Panel’ s interpretation would mean that paragraph 6(b) would be narrower in scope than
paragraph 11(b). If the Panel’s interpretation were correct, then the drafters would have chosen
the narrower provision to be the “general” rule. That would make paragraph 11 an “exception.”
Nothing in the text indicates that this was intended. The Panel’ sinterpretation unnecessarily

creates conflict among the paragraphs of Annex 2 and should be reversed.

3. The Panel’s stated reasons for rejecting the U.S. interpretation of

paragraph 6(b) do not withstand scrutiny

50. The Panel’s reading puts paragraph 6(b) and the fundamental requirement of Annex 2
in conflict: nthisregard, the United States recallsits argument before the Pand that “the
interpretation of paragraph 6(b) should permit decoupled income support that requires recipients
to engage in production of no crops at all ‘ because such a measure necessarily can have no
trade-distorting effects or effects on production’.”* The Panel’s analysis was that “paragraph
6(b) permits such acondition becauseit only prohibits the amount of payments being related to
the type or volume of production undertaken by the ‘ producer’, which by definition excludes
those who are required not to produce anything.”* However, the Panel has misunderstood the

argument.

51. If adecoupled income support measure makes payments on the basis of historical
production of certain crops on base acres, and the measure requires recipients not to produce any
crops at all, that measure will necessarily have no effects on production. However, it does not

follow that the recipient is necessarily not a*“producer” (asthe Panel asserts) since there are

“OPanel Report, para. 7.372 (footnotes omitted).
“Ipanel Report, para. 7.372 (footnotes omitted).
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numerous agricultural products that are not “crops’? which a payment recipient may be
producing. Therefore, under the Panel’ s reading, paragraph 6(b) would preclude a Member from

establishing a measure that meets the “fundamental requirement” of Annex 2.

52.  Thecriteriain paragraph 6 are designed to ensure that green box measures fulfill the
fundamental requirement that they have “no, or at most minimal, trade-distorting effects or
effects on production.” The Panel’ s interpretation leads to a conflict between paragraph 6(b) and
the fundamental requirement of the first sentence of paragraph 1 and should be avoided.

53. The Panel’s reading would require payments even if a recipient’s production was
illegal: The United States also argued to the Panel that the reading advanced by Brazil (and
subsequently adopted by the Panel) would seemingly require a Member to make payments even
if the recipient’s production wasillegal, for example, the production of narcotic crops such as
opium poppy, or the production of unapproved biotech varieties, or environmentally damaging
production (for example, planting on converted rain forest or wetlands).* That is, on this
reading, paragraph 6(b) would prohibit a Member from reducing or eliminating payments for any
of these prohibited types of production.

54.  The Pand’sresponse to this U.S. argument was simply: “ Thisis not an issue beforethis
Panel and it is not incumbent upon the Panel to decide it.”* With respect, while these specific
facts were not before the Panel, the logical implications of Brazil’s and the Panel’s
interpretations were. The Panel simply refused to acknowledge that its interpretation would have
untenable results. If the Panel was concerned that its interpretation could have unreasonable

results, that could have led to further interpretive steps under customary rules of interpretation of

“25ee, e.g., Panel Report, paras. 7.1150-7.1151 (* Crop insurance subsidies are generally available for most
crops but they are not generally available in respect of the entire agricultural sector in all areas.”)

“The Panel recast the U.S. argument as: “ The United States also argues that the interpretation of paragraph
6(b) should permit decoupled income support that prohibits recipients from producing illegal crops, such as opium
poppy or unapproved biotech varieties, or engaging in environmentally damaging production.” Panel Report, para.
7.373 (footnote omitted).

“Panel Report, para. 7.373.
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public international law.* Or perhaps had the Panel conceded the implications of its

interpretation it would have re-examined whether a better interpretation was available to it.

55. But the implications remain: on the Panel’ s interpretation of paragraph 6(b), the amount
of decoupled income support payments could not be conditioned on not producing narcotic
crops, not producing unapproved biotech varieties, or not engaging in environmentaly damaging
production. Such drastic and far-reaching implications are not a necessary outcome of a proper
interpretation of paragraph 6(b), read in its context and in light of the object and purpose of the

Aqgreements.

4. Conclusion

56.  ThePanel erred in finding that certain U.S. decoupled income support measures are not
exempt from actions under Article 13(a) of the Agreement on Agriculture*® The sole basis for
the Panel’ s conclusion was its finding that these decoupled income support measures “do not
fully conform with paragraph 6(b) of Annex 2 of the Agreement on Agriculture.”* However, as
demonstrated above, the Panel erred in itslegal interpretation of paragragph 6(b) and erroneously
concluded that the U.S. decoupled income support measures rdate or base the amount of
payment on the type of production undertaken by a producer within the meaning of that
provision. Therefore, the Panel’sfinding that U.S. decoupled income support measures are not
exempt from actions under Article 13(a) of the Agreement on Agricultureisin error and must be

reversed.®

“For example, Article 32 of the Vienna Convention on the Law of Treaties states that “[r] ecourse may be
had to supplementary means of interpretation” to determine the meaning of a treaty when the interpretation under
Article 31 “leads to aresult which is manifestly absurd or unreasonable.”

“panel Report, para. 7.413-7.414.

“"Panel Report, para. 7.388.

“8panel Report, para. 7.413-7.414, 8.1(b).
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III.  The Panel Erred in Finding that U.S. Non-Green Box Domestic Support Measures

Are not Exempt from Actions under Article 13(b) of the Agreement on Agriculture

A. Introduction

57.  ThePanel erred in finding that U.S. non-green box measures are not exempt from actions
under Article 13(b) of the Agreement on Agriculture. Specifically, the Panel found that those
measures did not satisfy the proviso in Article 13(b)(ii) that reads. “ provided that such measures
do not grant support to a specific commodity in excess of that decided during the 1992 marketing
year.”* The Panel concluded that the challenged U.S. measures breached the proviso in each
year from marketing year 1999-2002. However, the Panel’ s finding is fatally flawed by

numerous errors of interpretation.

58.  Onitsface, the proviso in Article 13(b)(ii) calls for acomparison between support in
different years> If the support current measures grant is not “in excess of” the support “decided
during the 1992 marketing year,” the challenged U.S. measures are exempt from actions during

the implementation period. The United States focuses on two principal interpretive errors by the

“Brazil did not allege, and the Panel did not find, that any portion of Article 13(b) other than the proviso in
Article 13(b)(ii) was breached; therefore, the United States does not address the remainder of Article 13(b) in this
submission. The text of Article 13 relevant to Article 13(b)(ii) reads:

During the implementation period, notwithstanding the provisions of GATT 1994 and the Agreement on
Subsidies and Countervailing Measures (referred to in this Article as the “ Subsidies Agreement”):

(b) domestic support measures that conform fully to the provisions of Article 6 of this Agreement
including direct payments that conform to the requirements of paragraph 5 thereof, as reflected in each
Member’s Schedule, as well as domestic support within de minimis levels and in conformity with paragraph
2 of Article 6, shall be:

(i) exempt from actions based on paragraph 1 of Article XVI of GATT 1994 or Articles 5 and 6 of the
Subsidies Agreement, provided that such measures do not grant support to a specific commodity in excess
of that decided during the 1992 marketing year[.]

OPanel Report, para. 7.418 (“The task of the Panel is therefore to assess whether the United States domestic
support measures grant support to a specific commodity in excess of that decided in the 1992 marketing year. This
calls for acomparison. The two quantities to be compared are the extent to which ‘such measures (...) grant support
to a specific commodity’ and ‘that decided during the 1992 marketing year’.”).
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Panel relating to this compari son of support, namey how to calculate the amount of support and

what support to compare.

59.  How to calculate the amount of support — “Grant” and “Decided”: First, the Panel did
not properly measure the support granted and decided by U.S. measures.®® The Panel’s approach
allows the possibility that a Member could breach the Peace Clause despite deciding to keep the
identical price-based domestic support measurein place. That is, that one measure could be
deemed to grant more support in one year than was decided in 1992 simply because market
prices had fallen, leading to higher expenditures. Thisinterpretation not only does not reflect the
support aMember “decided,” it also removes Peace Clause compliance from a Member’s

control.

* A proper reading of the Peace Clause proviso must compare the support according to
what a Member has decided and not according to factors (such as prices) beyond a

Member’s control.

60. In the case of price-based marketing loan payments, under which the United States
ensures that producers will receive income up to the loan rate of 52 cents per pound of harvested
upland cotton should calculated market prices fall below that rate, the only AMS methodology
that reflects the support “decided” by the United Statesis a price-gap calculaion. By calculating
support as the difference between the applied administered price set by a Member and a fixed
external reference price,>* this methodology €liminates movementsin prices as a component of

the measurement of support and focuses soldy on those elements aMember can control.

IThe United States notes that in determining whether challenged measures “grant support” in excess of the
level decided during the 1992 marketing year, the Panel erred in considering support granted during previous
marketing years — that is, marketing years 1999-2001. The annually recurring subsidies at issue expired during the
marketing year for which they were provided and therefore could not “grant support” in the marketing year in
progress (marketing year 2002) when the Panel was established. The United States separately addresses the Panel’s
finding that such expired payments were subsidies that could be having present effects. See Part IV, infra. Here, we
note that, under a proper interpretation of the Peace Clause proviso, U.S. measures did not breach the Peace Clause
in any year between marketing year 1999-2002.

52Agreement on Agriculture, Annex 3, para. 10.
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61. ThePanel simply did not decide whether a price-gap methodology was inappropriate,
preferring instead to use budgetary outlays for purposes of measuring the support price-based
measures “grant” and “decided.” Asthe Panel noted, however, the rules for calculating an
Aggregate Measurement of Support in Annex 3 of the Agreement on Agriculture —which the
Panel determined to apply™> —“permit[] either the use of a price gap methodology or budgetary
outlays for non-exempt direct payments dependent on a price gap.”* Thus, the fact that the
United States has used budgetary outlaysin its WTO domestic support notifications does not
mean there is no longer an ability to use a price gap approach. Under a proper interpretation of
the terms “grant” and “decided,” only a price gap methodology is appropriate because it “filters
out the effect of fluctuation in market prices’ and therefore reflects the support aMember has

decided to provide.

62. What support to compare — “Support to a specific commodity”: Second, the Panel
erroneously interprets the phrase “ support to a specific commodity,” leading the Panel to deem
the entire amount of payments made for acres that historically produced upland cotton during a
base period (“upland cotton base acres’) as support to that commodity, even though these
payments are decoupled from upland cotton production. In fact, it is uncontested that
approximately 45 percent of the recipients of such payments, receiving approximately 25 percent
of the payments made for upland cotton base acres, did not plant even a single acre of upland

cotton.

* That is, the Panel deemed certain payments to recipients that did not produce upland

cotton at all as " support to a specific commaodity,” upland cotton.

%5ee Panel Report, para. 7.550-7.554.
%panel Report, para. 7.561.
*Panel Report, para. 7.554.
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It should go without saying that a payment to a recipient that does not produce any upland cotton

cannot be deemed to grant “ support to” upland cotton.

A proper reading of the Peace Clause proviso compares only the support that actually is
“support to a specific commodity” and not that is support to whatever a recipient chooses

to produce — be it no, one, or multiple commodities.

63.  Conclusion: Under acorrect interpretation of the Peace Clause proviso, the United
States did not grant support to upland cotton in any marketing year from 1999 to 2002 in excess
of that decided during the 1992 marketing year. The completion of the Uruguay Round provided
Membersthe incentive to shift from support that is fully coupled to production to support that is
non-product-specific (decoupled from production of a specific commaodity) or fully decoupled
(decoupled from production and prices).® In response, the United States eliminated traditional
deficiency payments with a high target price tied to upland cotton production and replaced them
with payments that are decoupled from upland cotton production.>” The result isthat U.S.
support to upland cotton during marketing years 1999-2002 was well below the support decided
during the 1992 marketing year.

B. The Panel Did not Properly Compare the Support Current Measures
“Grant” to That “Decided” During the 1992 Marketing Year

%Under Article 6.1 and Annex 2, fully decoupled support — that is, decoupled from production and prices —
is exempt from a M ember’s domestic support reduction commitments. Under Article 6.4(a)(ii), non-product-specific
support —that is, decoupled from production of a specific commodity — is subject to its own de minimis calculation;
if de minimis, such support isexcluded from a Member’s calculation of its Current Total Aggregate Measurement of
Support.

SThat is, payments are made on acres that historically produced upland cotton during a base period, and no
upland cotton production is required to receive payment. For example, under the 2002 Act, direct payments are fully
decoupled from production and prices while counter-cyclical payments are decoupled from production but linked to
prices.
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1. Legal interpretation: To make an apples-to-apples comparison,
“grant” and “decided” must be read in harmony, according to the

factors which a Member can control

64. Text, Context, and Object and Purpose: The Peace Clause proviso callsfor a
comparison of the “support to a specific commodity” that challenged measures “grant” to “that
[support to aspecific commodity] decided during the 1992 marketing year.” The Panel correctly
notes that the “ proviso calls for a comparison which necessarily requires the two halves of the
comparison to be expressed in the same units of measurement.”*® The two halves of the
comparison are governed by different verbs: for challenged measures, the verb is“grant”; for
1992 marketing year support, the verb is“decided.” Neither “grant” nor “decided” are defined
termsin the Agreement on Agriculture. These terms must be read according to their ordinary

meaning, in their context, in light of the object and purpose of the Agreements.

65.  The ordinary meaning of “grant” isto “bestow as afavour” or “give or confer (a
possession, aright, etc.) formally.”* The ordinary meaning of “decided,” is“[d]etermine on as a
settlement, pronounce in judgement” and “[c]ome to a determination or resolution that, to do,
whether.”® Read in their context, as two halves of a comparison, these terms must be read in a
manner that allows the relevant “support” to be compared. The Panel notesthat “[t]his
occurrence of the verb ‘decided’ with the direct object ‘ support’ isuniquein the WTO Agreement
... and isacurious usage of the verb “decide” which rarely takes a direct object such as
‘support’ without a preposition such as ‘on’.”®* That “unique” and “curious’ choice must inform

the interpretation of the Peace Clause proviso. Thus, the phrase “grant support,” read in light of

®panel Report, para. 7.435.

¥The New Shorter Oxford English Dictionary, vol. 1, at 1131 (fourth & fifth definitions); Panel Report,
para. 7.474.

®The New Shorter Oxford English Dictionary, vol. 1, at 607 (first and third definitions) (italics in original);
Panel Report, para. 7.434.

®lpanel Report, para. 7.434.
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the verb “decided,” means the support that measures determine to “bestow” or “give or confer”

formally.

66. In sum, the focus of the Peace Clause comparison is on the support a Member decides.

The Pand essentidly agreeswith this interpretation of the relevant comparison when it reasons:

The Pandl’ s interpretation enables WTO Members to ensure that their domestic support
measures satisfy this additional condition, since the Members are responsible for what
their measures clearly and explicitly define, and how much they grant. Were thisnot so,
and the proviso focused on where support was spent due to reasons beyond the control of
the government, such as producer decisions on what to produce within a programme, it
would introduce a major element of unpredictability into Article 13, and render it

extremely difficult to ensure compliance.®

Thus, the Panel and the United States (but not Brazil) agree that the Peace Clause proviso
compares the support a Member determines through its measures, not “ support [that] was spent

due to reasons beyond the control of the government.”

67.  Asthe Panel notes, if the measurement of support under the Peace Clause depended on

factors beyond a Member’ s control:

It is not clear how Members providing support would ever be able to ensure that their
domestic support measures satisfied this additional condition. The additional condition
would become an impenetrable barrier for other Members who wished to challenge
support provided by a Member who, unlike the United States, did not maintain detailed

records about payment recipients. Thiswould undermine the security and predictability

%2pPanel Report, para. 7.487.
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of the multilateral trading system, which would be at odds with the function of the WTO
dispute settlement system as set out in Article 3.2 of the DSU.%

Thus, the U.S. interpretation of the terms “grant” and “decided” in Article 13(b) furthers the
security and predictability of the multilaterd trading system.

68.  We do note the Panel’ s interpretation does differ somewhat with respect to the verb
“grant.” While citing the same dictionary definition as presented above, the Panel then argues
that the Appellate Body in Brazil — Aircraft has “interpreted ‘ grant’ to mean ‘ something actually
provided.’”® However, the Appellate Body statement quoted by the Panel related to the verb
“granted” as used in footnote 55 of Article 27.4 of the Subsidies Agreement. The Appellate
Body expressly stated that, “[t]o us, the word ‘ granted’ used in this context means ‘ something
actually provided.”®

» The Pand does not explain why the meaning of the word “granted” as “used in this
context” (that is, footnote 55 of the Subsidies Agreement) would necessarily shed light on
the meaning of the word “granted” as used in the context of Article 13(b) of the

Agreement on Agriculture.

» The Panel also does not explain why a footnote in another Agreement would provide
more relevant context than the other half of the Peace Clause comparison — that is, the use
of theterm “decided” in Article 13(b) itself.

In short, the Panel provides no basis to conclude that footnote 55 of the Subsidies Agreement
provides relevant context for the interpretation of “grant” in Article 13(b)(ii), which must be read
in light of the context provided by the word “decided.”

%panel Report, para. 7.487.
%panel Report, para. 7.474-7.475.
Appellate Body Report, Brazil — Aircraft, para. 148 (italics added).
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2. Application to U.S. measures: If an AMS calculation is made, the
support price-based measures “grant” and “decided” must be

calculated using the price-gap methodology of Annex 3

69.  Support for price-based measures using a price-gap methodology: Theissueof how to
measure the support challenged measures “grant” versus “that decided” during the 1992
marketing year is crucial to an evaluation of price-based U.S. measures. In the 1992 marketing
year, those measures were deficiency payments and marketing loan payments. Between
marketing years 1999-2002, those measures were only marketing loan payments (deficiency

payments were eliminated in the 1996 Act).

70. A proper interpretation and application of the Peace Clause must reflect the way in which
the United States “decided” support in marketing years 1992 and 2002% — and, in the case of U.S.
measures, the support to upland cotton as “decided” wasarate of support.®” However, the United
States acknowledges that the Panel considered that there were difficultiesin comparing the
support where the challenged measures and marketing year 1992 measures provide support in
some cases via arate and in others via outlays.®® Therefore, the United States considers that the
Panel could have recourse to the rules for calculating the Aggregate Measurement of Support set
out in Annex 3 of the Agreement on Agriculture, so long as the appropriate cal culation method

was applied.®”

%The measures (payments) provided with respect to marketing years 1999-2001 were no longer in existence
at the time of Brazil’s panel request and panel establishment. These payments are subject to a separate claim of legal
error.

5In the case of deficiency payments during the 1992 marketing year, the rate of support was 72.9 cents per
pound (the target price) —that is, generally speaking, upland cotton producers received payments equal to the
difference between the target price and the effective price on eligible production. In the case of marketing loan
payments during the 1992 marketing year, the rate of support was 52.35 cents per pound (the loan rate). For
marketing loan payments during marketing year 2002, the rate of support was 52 cents per pound of harvested
upland cotton (the loan rate). During marketing years 1999-2001, the rate of support for marketing loan payments
was 51.92 cents per pound.

8gee Panel Report, para. 7.559.

®Thisiswithout prejudice to the U.S. view that the support current measures grant and the support decided
during the 1992 marketing year should be calculated using the rate of support decided in the measures themselves.
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71. In the case of price-based measures, Annex 3, paragraph 10, permits two different
approaches:. “non-exempt direct payments which are dependent on a price gap shall be calculated
either using the gap between the fixed reference price and the applied administered price
multiplied by the quantity of production eligible to receive the administered price, or using
budgetary outlays’ [italics added]. Since Annex 3 allows either to be used, the U.S. use of
budgetary outlaysin its WTO notification cannot amend the Agreement so that U.S. support can
no longer be measured using a price gap methodology. 1n the context of Peace Clause, if an
Aggregate Measurement of Support calculation is made, the price gap methodology isthe only
appropriate approach to use for price-based measures, for the reasons below. If the United States
has not breached the Peace Clause under a price gap methodology, then the U.S. measures are

exempt from actions under Article 13(b).

72.  Theonly AMS methodology that reflects the support “decided” by U.S. price-based
measures, such as deficiency payments (1992) and marketing loan payments (1992, 1999-2002),
isa“price-gap” cdculation set out in paragraphs 10 and 11 of Annex 3.° This methodology for
calculating support for “non-exempt direct payments which are dependent on a price gap”
eliminates movements in market prices as a component of the measurement of support and

focuses solely on those d ements aMember can control.”

Annex 3, paragraphs 10 and 11, provide, in full:

10. Non-exempt direct payments: non-exempt direct payments which are dependent on a
price gap shall be calculated either using the gap between the fixed reference price and the applied
administered price multiplied by the quantity of production eligibleto receive the administered
price, or using budgetary outlays.

11. The fixed reference price shall be based on the years 1986 to 1988 and shall generally be
the actual price used for determining payment rates.

"See, e.g., Panel Report, paras. 7.554, 7.562.
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73. By using an external reference price, the price gap methodology eliminates the effect of
prevailing market prices on the calculation of support. Instead, paragraphs 10 and 11 designate
that the support be calculated by multiplying the quantity of eligible production by the gap
between the applied administered price (for example, the marketing loan rate) and the fixed
reference price (that is, the actua price for determining payment rates for the years 1986 to
1988).” Thus, by holding the reference price “fixed,” support measured using a price gap
calculation shows the effect of changes in the level of support (applied administered price)
decided by aMember, rather than changes in outlays that may result from movements in market

prices that a Member does not control.

74. The Panel ignored its own rationale and erred in failing solely to use a price-gap
methodology: The Panel determined that “it is unnecessary for the purposes of this dispute for
the Panel to decide whether the price gap methodology is inappropriate” for purposes of
calculating the support decided under deficiency payments and marketing loan payments during
the 1992 marketing year and the support the challenged marketing loan payments grant.”
Instead, the Panel simply used budgetary outlays for all payments.” However, the Panel’s
approach allows the possibility that a Member could breach the Peace Clause despite deciding to
keep the identical price-based domestic support measure in place.

"2The methodol ogy for calculating marketing loan payments using the “ price gap” method uses the formula:
Marketing loan payments = Price gap * Eligible production. The price gap equalsthe Applied administered Price -
Fixed reference price (1986-88 average). The applied administered price is the [oan rate. The fixed reference price
isthe average of the Adjusted World Price (AWP) (USDA) for 1986-88. Eligible production istotal production of
upland cotton.

Since the average AWP for 1986-1988 is 53.65 cents per pound and thereby higher than the loan rate for
each of theyears relevant in the proceedings (51.92 cents per pound for 1999-2001; 52.00 cents per pound for
2002), the price gap is always negative. To be conservative, rather than apply a negative number to the AMS
calculation as might be implied by the price gap methodology, we have simply entered a “0” for marketing loan
payments (marketing loan gains, certificate exchange gains, and loan deficiency payments) in each crop year AM S
calculation in paragraphs 129 through 133 of the U.S. answer to Question 67.

"panel Report, para. 7.567.

"See Panel Report, para. 7.562.
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» That is, that one measure could be deemed to grant more support in one year than was

decided in 1992 simply because market prices had fallen, leading to higher expenditures.

Thisinterpretation not only does not reflect the support aMember “decided,” it also removes

Peace Clause compliance from a Member’s control.

75. In fact, earlier inits report, the Panel correctly reasoned that the Peace Clause proviso
focuses not “ on where support was spent due to reasons beyond the control of the government,
such as producer decisions on what to produce within a programme,” but rather on “what [a
Member’s] measures clearly and explicitly define, and how much they grant.””> The Panel went

on:

This consideration is manifest in the domestic support disciplines of the Agreement on
Agriculture. Domestic support is often provided in away dependent on market prices,
either in the form of market price support or direct payments dependent on a price gap.
Market prices of agricultural products are generally beyond the control of a government.
The Agreement on Agriculture provides amethodology to measure domestic support
which filters out the fluctuations in market prices, by using the gap between afixed
external reference price and the applied administered price multiplied by the quantity of
production eligible to receive the applied administered price (* price gap methodology”).
It does not filter out changes in the volume of eligible production. This confirms that a
prime consideration of the drafters was to ensure that Members had some means of

ensuring compliance with their commitments despite factors beyond their control.”

That is, the Panel expressly set out arational e that demonstratesthat only a price-gap

methodol ogy will determine the support a price-based measure grants according to what a

Panel Report, para. 7.487.
Panel Report, para. 7.488 (italics added).
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Member decides (the applied administered price and volume of eligible production).” Thus,
because the Peace Clause proviso is meant to compare the support deci ded by a Member through
its measures, for price-based measures only a price-gap methodol ogy as set out in Annex 3 for

calculating AM S may be used for purposes of the Peace Clause comparison.

76.  Results of price gap calculation for price-based measures: Although the Panel did not
conclude that a price gap methodology must be used for purposes of calculating the support
under price-based measures, the Panel did make findings with respect to the results of those

caculations. The results of those cal cul ations were:

» The Panel found that the support decided during the 1992 marketing year using a price
gap calculation for deficiency payments was $867 million.™

 For marketing loan payments, the Panel found the support under a price gap calculation
was negative in all years because the applied administered price (loan rate) in 1992 and
1999-2002 was lower than the fixed reference price.” The United States proposed
entering a zero for marketing loan paymentsin each year, but the Pand calculated the
support for marketing loan payments using the price gap methodology as“MY 1992: $-84
million; MY 1999: $-133 million; MY 2000: $-136 million; MY 2001: $-162 million
and MY 2002: $-130 million.”®

I ndeed, the Panel elsewhere noted that: “ Marketing |oan programme payments form part of the
measurement of support in the benchmark and every year under review. Thereis no practical impediment to using
either price gap methodology or budgetary outlays to measure them. The difference is that the use of a price gap
filters out the effect of changesin market prices up to the loan rate on the calculation of thisone component of
support.” Panel Report, para. 7.562.

panel Report, para. 7.564.

Panel Report, para. 7.565. The Panel noted the U.S. explanation that “ the average adjusted world price
[fixed reference price] for 1986-1988 was 53.65 cents per pound and thereby higher than the loan rate for each of the
years in the reference period.” The marketing loan rate was 52.35 cents per pound in marketing year 1992, 51.92
cents per pound in marketing years 1999-2001, and 52 cents per pound in marketing year 2002.

®panel Report, para. 7.565 n. 727.
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The Panel erred in not using these values for purposes of comparing the support to upland cotton
that challenged measures grant to the support to upland cotton decided during the 1992
marketing year. Because the Panel’s comparison of support under the proviso to Article 13(b)
was legally erroneous, the finding that U.S. measures grant support in excess of that decided

during the 1992 marketing year fails and must be reversed.

77.  Brazil’s objection to the price-gap calculation has no foundation in the Peace Clause
text: Beforethe Panel, Brazil insisted that all support must be measured using budgetary
outlays.®® Thereisnothing in the text of the Peace Clause proviso tha suggests that “support”
must be measured using budgetary outlays. However, Annex 3 (on calculating the AMS) makes
clear that “support” need not be measured using budgetary outlays. In fact, for one type of
measure, “market price support,” Annex 3 requires the use of a price-gap calculation and states
that “[b]udgetary payments made to maintain this gap, such as buying-in or storage costs, shall
not beincluded in the AMS.”# Further, “budgetary outlays’ are a defined term in Article 1(c) of
the Agreement on Agriculture; thus, the use of “ support” in the Peace Clause proviso rather than

“budgetary outlays’ suggests that the use of the latter is not mandated.

78. Brazil also objected to the use of price gagp methodology for marketing loan payments on
the grounds that the United States has notified marketing loan paymentsin its domestic support
notifications using budgetary outlays.2® However, conformity with U.S. domestic support
reduction commitmentsis not at issue so the way in which the United States has notified support
for purposes of itsreduction commitmentsisirrdevant.®* Rather, what is relevant isthe support

the United States decided to grant via the measures at issue.

8panel Report, para. 7.555.

82Agreement on Agriculture, Annex 3, para. 8 (italics added).

%panel Report, para. 7.566.

8Annex 3 provides a M ember with the discretion to calculate support for non-exempt direct payments
dependent on aprice gap on the basis of a price gap calculation or using budgetary outlays. Agreement on
Agriculture, Annex 3, para. 10.
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79. Brazil sought to have budgetary outlays be the sole method of measuring support
precisdy so that it could claim the United States had determined to increase support simply
because market prices had fallen. We recall the Panel’ s statement, however, that “[w]ere. . . the
[Peace Clause] proviso focused on where support was spent due to reasons beyond the control of
the government, . . . it would introduce a major element of unpredictability into Article 13, and
render it extremely difficult to ensure compliance.”® Commenting specifically on the issue of

market prices in the context of price-based measures, the Pand further noted:

Market prices of agricultural products are generally beyond the control of a government.
The Agreement on Agriculture provides a methodol ogy to measure domestic support
which filters out the fluctuations in market prices. . . . . This confirms that aprime
consideration of the drafters was to ensure that Members had some means of ensuring

compliance with their commitments despite factors beyond their control 2

The United States agrees entirely with this statement. The use of budgetary outlays to measure
the support under price-based measures reflects changes in market prices that are beyond a
government’s control. Only a price gap methodol ogy reflects only those  ements decided by a
Member. Thus, the use of budgetary outlays to cal culate support for price-based measuresis not
appropriate under the Peace Clause proviso, and the Panel erred in using budgetary outlays for

deficiency payments and marketing loan payments.®’

®panel Report, para. 7.487.
%panel Report, para. 7.488.
8Panel Report, para. 7.596.
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C. The Panel erred in finding that decoupled payments provide “support to a
specific commodity” even though payment recipients need not — and some do

not — produce upland cotton at all

1. Introduction

80.  Having seen tha the Pand erred in interpreting how to cal cul ate the amount of support,
the next issue is the issue of what support to compare— that is, the meaning of the phrase
“support to a specific commodity.” The United States interprets this phrase according to the
ordinary meaning of all itsterms as “assistance” or “backing” “for” a*“ precise, exact, definite’
“agricultural crop.” Read in its context, this phrase also can beread to mean “support . . . for a
basic agricultural product in favour of the producers of the basic agricultural product,” the

definition of product-specific support given in Article 1(a).

8l.  Wenote that the Agreement on Agriculture fundamentally distinguishes between product-
specific and non-product specific support and uses different termsto express that concept. In
fact, “product-specific support” — although commonly referred to by the parties and the Panel —is
not a defined term in the Agreement, so when this concept is used in Annex 3, paragraph 1, and
Article 6, one must go back to other definitionsin Article 1 to understand what the concept
means. If thisistruefor Annex 3 and Article 6, why should it not dso be so for Article 13(b)?
There is no reason not to do the same and examine the definitionsin Article 1 for relevant
context to understand Article 13(b). It ishard to credit that “support to a specific commodity” in

Article 13(b) means something other than product-specific support as explained in Article 1(a).

82. Particularly perplexing was the Panel’ s decision to ignore Article 1 as providing any
relevant context and instead to find that in Article 13(b) the fundamental distinction between

product-specific and non-product-specific support isno longer relevant.®® In determining that

®See, e.g., Panel Report, para. 7.503.
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some new, undefined concept was intended by Members, the Pand essentidly had to invent a
new meaning not set out in the Agreement — one shared neither by Brazil® nor the United States.

83. Furthermore, even under the Panel’ s new concept, U.S. programs that are decoupled from
production would not be support to a specific commodity because they do not “clearly or
explicitly define acommodity as one to which they bestow or confer support.”® The Panel erred
by finding that such measures that are decoupled from production of upland cotton nonethel ess
currently “grant” support to a specific commodity. The nature of the Panel’s error can be seenin
the fact that it found that paymentsto recipients that did not produce upland cotton at all were

“support to a specific commodity,” upland cotton.

2. Legal Interpretation: The Panel Fails to Interpret the Text According
to Its Ordinary Meaning, in Its Context, in Light of the Object and

Purpose of the Agreements

84.  The United States begins by interpreting the phrase “ support to a specific commodity,”
which is not a defined term in the Agreement. Thus, the phrase should be interpreted using the

customary rules of interpretation of public international law.
85. Ordinary meaning: The ordinary meaning of the teremsin this phrase are as follows:

» “Support” means “ assistance, backing” and “[t]he bearing or defraying of a charge or

expense.” %

8See Panel Report, para. 7.580 (the Panel’s methodology “was the original approach submitted by Brazil”).
Compare Panel Report, para. 7.573 (Brazil’sinitial approach), with id., para. 7.574, 7.577 (revised Brazilian
methodol ogies).

“panel Report, para. 7.579.
IThe New Shorter Oxford English Dictionary, vol. 2, at 3152-53 (definition |.1a & 1€).
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« “To” is used to indicate the indirect object of the verb “grant” %

» “Specific” means “[s]pecialy or peculiarly pertaining to a particular thing or person, or
aclass of these; peculiar (f0). Also as 2nd elem. of comb”* and “Clearly or explicitly

defined; precise, exact, definite.”**

» “Commodity” means a“thing or use of vaue; spec. athing that is an object of trade,

esp. araw material or agricultural crop.”®

Thus, the ordinary meaning of “support to a specific commodity” would be

» “assistance” or “backing” “specially . . . pertaining to a particular” “agricultural crop”

or “assistance’ or “backing” for a“precise, exact, definite” “agricultural crop.”

The ordinary meaning of the phrase also indicates that “ support to a specific commodity” isnot

assistance or backing that is not for a“precise, exact, definite” “agricultural crop.”

86.  We note that the Panel only provides the ordinary meaning of the terms “ specific’® and
“commodity.”® It does not provide the ordinary meaning of “support” (but does provide a
contextual reading).®® Thus, the Panel never indicates tha the ordinary meaning of the phrase
“support to a specific commodity” would convey the meaning of “assistance” or “backing” for a

precise, exact, definite agricultural crop.

%2The New Shorter Oxford English Dictionary, vol. 2, at 3323 (definition 3.a: “ (Indicating aim, purpose,
intention, or design) for”; definition 8.b: “Used in the syntactical construction of many tr. vbs, introducing the
indirect or dative object. (See also preceding senses, and the vbs themselves.)”).

BThe New Shorter Oxford English Dictionary, vol. 2, at 2972 (second definition).

“The New Shorter Oxford English Dictionary, vol. 2, at 2972 (fifth definition).

%The New Shorter Oxford English Dictionary, vol. 1, at 452 (fourth definition).

%See Panel Report, paras. 7.481-7.482.

9See Panel Report, para. 7.480.

%8See Panel Report, paras. 7.420-7.423.
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87.  Context in Article 1 and Annex 3: Relevant context may be found in other provisions of
the Agreement on Agriculture (the most immediate context for the Peace Clause) that contain the
operative terms in the phrase “ support to a specific commodity” —that is, “support,” “specific,”

and “commodity.”*

88.  Context for the phrase “ support to a specific commodity” may be found in two provisions
of Article 1, namely, Articles 1(a) and 1(h). The Panel correctly notes that, in the context of the
Agreement on Agriculture, the term “commodity” is “basically synonymous with one of the
‘agricultural products defined in Article 2 and Annex 1.”'® Thus, using the ordinary meanings
of thetermsin their context, the phrase “support to a specific commodity” may be re-written as
“support for a definite agricultural product.” The near identity with the Article 1(h) phrase
“support for basic agricultural products” and close similarity to the Article 1(a) phrase “support
... provided for an agricultural product in favour of the producers of the basic agricultura
product” provide a strong textual basis for concluding that these phrasesin Article 1 provide

important context for interpreting the phrase “ support to a specific commodity.”

89.  Articles1(a) (“support . . . provided for an agricultural product in favour of the producers
of the basic agricultural product” ) and Article 1(h) (“support for basic agricultural products’)
define and refer to, respectively, the category of domestic support considered “product-specific.”
Neither Article 1(a) nor Article 1(h) use the term “product-specific.” However, comparing the
text and structure of Article 1 and Annex 3 of the Agreement on Agriculture establishes that
Articles 1(a) and 1(h) are referring to that concept.

90. Annex 3isentitled “Calculation of Aggregate Measurement of Support.” Paragrgph 1 of
Annex 3 specifies that two different types of AMS shall be cal cul ated:

®See, e.g., Agreement on Agriculture, Articles 1(a), 1(d), 1(f), 6.4, and Annex 3 (paragraphs 1 and 7).
%panel Report, para. 7.480.
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* First, “an Aggregate Measurement of Support (AMS) shall be calculated on a
product-specific basis for each basic agricultural product.” Second, “[s|upport which is
non-product specific shal be totalled into one non-product-specific AMS in total

monetary terms.”

Thus, Annex 3 distinguishes and calls for the separate calculaion of product-specific support and
non-product-specific support, which together comprise the AMS.

91.  Article 1(a) provides the agreed definition for “ Aggregate M easurement of Support™ or
“AMS,” and contains the identical diginction asfound in Annex 3, paragraph 1. While only
“non-product-specific support” isidentified by namein Article 1(a), the structure of its definition
of AMS —which paralelsthe structure of Annex 3, paragraph 1, setting out the calculation of
AMS — demonstrates that product-specific and non-product-specific support together comprise
the AMS:

» “*Aggregate Measurement of Support’ and ‘AMS' mean the annud level of support,
expressed in monetary terms, [1] provided for an agricultural product in favour of the
producers of the basic agricultural product er [2] non-product-specific support provided

in favour of agricultural producersin general . . . [bold and italics added].”**

That is, just asthe calculation of AMS (which uses the term “product-specific”) distinguishes
product-specific from non-product-specific support, logically, so too doesthe definition of AMS

(which does not use that term).'*

92.  Article 1(h) provides the agreed definition for the “ Total Aggregate Measurement of
Support” or “Total AMS.” Thisisthe sum of “[1] all aggregate measurements of support for

1017 greement on Agriculture, Article 1(a).
12g0¢ also Agreement on Agriculture, Article 6.4(a) (for purposes of de minimis support, distinguishing
“product-specific domestic support” from “non-product-specific domestic support”).
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basic agricultural products, [2] al non-product-specific aggregate measurements of support and
[3] al equivalent measurements of support for agricultural products’ [italics added]. Thefirst
two categories are those set out in Annex 3, paragraph 1, which were product-specific support
and non-product-specific support.’® Thus, again without using the phrase “product-specific
support,” the structure of this“Total AMS’ definition establishesthat “ support for basic
agricultural products’ (the first category) is product-specific support.

93.  Accordingly, the context of the phrase “support to a specific commodity” establishes

severd points:

* First, the closetextual similarities suggest that the phrase “support to a specific
commodity” in Article 13(b)(ii) can beread as both “support for basic agricultural
products” (Article 1(h)) and “support . . . provided for an agricultural product in favour
of the producers of the basic agricultural product” (Article 1(a)).

* Second, asthese Article 1 phrases are referring to the concept of product-specific
support, without using that term, the phrase “ support to a specific commodity” in Article

13(b)(ii) can dso be read as meaning product-specific support.

* Finally, as Articles 1(a) and 1(h) expressly distinguish product-specific from non-
product-specific support, “support to a specific commodity” is not non-product-specific

support —that is, support not for a* precise, exact, definite” “agricultural crop.”

94.  The Panel apparently agreed that the Article 1(a) phrase “support . . . provided for an
agricultural product in favour of the producers of the basic agricultural product” referred to

product-specific domestic support, but the Panel believed that the “ choice of adifferent phrasein

1%5The third category, the equivalent measurement of support, is subject to separate cal culation under Annex
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Article 13(b)(ii) and (iii) indicates that [Article 1(a) is] not pertinent to the additional conditionin
the proviso.”*® In light of the close textual similarities between Article 13(b)(ii) and Articles
1(a) and 1(h), we do not believe an interpreter could simply conclude that these phrases are “ not

pertinent.”

95.  Aswe have seen, moreover, the Agreement elsewhere defines (Article 1(a)) and refersto
(Article 1(h)) the concept of product-specific support without using that exact phrase. Indeed, as
the Panel recognizes, the Agreement on Agriculture nowhere uses the exact phrase “product-
specific support.”*® Despite the absence in the text of that exact phrase, the Panel has no
difficulty recognizing that such a concept exists in the Agreement on Agriculture.’® Thus, that
the exact phrase “ product-specific support” was not used in the Peace Clause is no bar to finding
that the correct interpretation of “support to a specific commodity,” read in its context, is
“support . . . provided for an agricultural product in favour of the producers of the basic
agricultural product,” which defines the concept of product-specific support without ever using

that term.

96.  The Pand argues that the concept of product-specific support in Article 1(a) and Article
6.4(a)(i) is " not pertinent to the additional condition of the proviso” because “the class of
measures which is covered by paragraph (b) is broader than either of them.”*®” The Pand also

argues that the proviso in Article 13(b) must cover more than product-specific support because

1%panel Report, para. 7.491 (“The Panel notes that its interpretation of “support to a specific commodity”
bears some similarity to product-specific domestic support. However, the phrase “support to a specific commodity”
isunique to Article 13(b). The phrase “product-specific domestic support” (not “product-specific support”) appears
in the de minimis provision in Article 6.4(a)(i) and the phrase “support ... provided for an agricultural product in
favour of the producers of the basic agricultural product” appears in the definition of AMSin Article 1(a). Both
those concepts are relevant to Article 13(b) but the class of measures which is covered by paragraph (b) is broader
than either of them. The choice of a different phrase in Article 13(b)(ii) and (iii) indicates that the other two are not
pertinent to the additional condition in the proviso.”) (footnote omitted).

1%panel Report, fn. 631 (“ That term [ product-specific support”] does not, in fact, appear anywhere in the
Agreement on Agriculture, although the term “product-specific domestic support” is used in Article 6.4(a)(i), and the
term “product-specific” is used in paragraph 2(b) of Annex 2, paragraph 1 of Annex 3 and paragraphs 2 and 3 of
Annex 4.").

%5ee, e.g., Panel Report, paras. 7.504, 7.505, 7.506, 7.579 (referring to “product-specific support”).

7panel Report, para. 7.491.
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the proviso begins with the phrase “ such measures,” which refers back to all of the Article 6
(non-green box) measures identified in the chapeau of Article 13(b).'® However, the fact that all
Article 6 measures are identified in the chapeau to Article 13(b) does not mean that all such
measures “grant support to a specific commodity.” In fact, the Panel itself recognizes that certain
Article 6 measures could be excluded from the comparison under the proviso in Article 13(b):
that is, the Panel’ s approach “exclud[es] all other support, which either grants support to other
specific commodities or does not grant support to any specific commodity.”'* The Pand aso
notes tha “ Brazil acknowledgesthisimplicitly in that it does not challenge very widely available
support, such as infrastructure or irrigation subsidies, some of which, presumably, deliver
support to upland cotton either directly or indirectly.”**® Thus, the mere fact that all Article 6
measures are identified in the chapeau to Article 13(b) does not resolve the issue of whether a
particular measure grants “support to specific commodity.” Only an analysis of the measure
under the proper interpretation of that phrase can answer whether the measure is rdevant to the

comparison in the Peace Clause proviso.

97.  Context in Articles 3 and 6: Interpreting thetext in its context, the phrase “support to a
specific commodity” is“assistance” or “backing” for a“precise, exact, definite” “agricultural
crop” or “support . . . provided for an agricultural product in favour of the producers of the basic
agricultural product” (that is, product-specific support). Articles 3 and 6 of the Agreement on

Agriculture also provide context in which to understand this phrase.

98.  Under the Agreement, a Member must comply with its domestic support reduction
commitments as set out in its Schedule.™* However, these commitments are set out as an
aggregate amount of domestic support in favor of agricultural producers.*? That is, there are no

product-specific caps on domestic support. Since the domestic support reduction commitments

1%panel Report, paras. 7.472, 7.502.

1%panel Report, para. 7.502.

"Opanel Report, para. 7.502 (footnote omitted).

1A greement on Agriculture, Article 3.2.

H2p greement on Agriculture, Article 6.3, Article 1(h).
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are set out on an aggregate basis, a Member could conform to its overall reduction commitments
while increasing support to a specific agricultural commodity. The Peace Clause —in particular
the proviso in Article 13(b) — ensures that, if aMember otherwisein conformity with its
reduction commitments shifts support between commodities such that support to any one
commodity exceeds the level decided during the 1992 marketing year, that support would not be

exempt from subsidies actions.

99.  The Pand wonders “why the drafters would have distinguished between product-specific
and non-product-specific domestic support when they determined the additional condition under
which measures which could be exempt from certain types of actions.”*** Several reasons
suggest themselves. The Agreement itself draws a distinction between these two types of
domestic support, establishes that they are to be calculated separately, and imposes separate de
minimis calculaions for them."™ Product-specific support, precisely because it is support
directed for a specific commodity, potentially distorts producer decisions more than support not
directed for a specific commodity (non-product-specific support), for example, support that is

decoupled from production.

100. Itisdso important to remember that the chapeau to Article 13(b) establishes that a
Member’s complying with its domestic support reduction commitments is the prerequisite for
Peace Clause protection for non-green box measures. If aMember has exceeded its AM S
commitments, none of its domestic support measures (whether they provide product-specific or
non-product-specific support) would be “exempt from actions.” However, if aMember is in
compliance with its reduction commitments, it has disciplined itself to meet the sole obligation
with respect to domestic support in the Agreement on Agriculture. Inthat light, it was
understandabl e that Members would agree that only such measures that are in compliance with

reduction commitments but that grant support to a specific commodity in excess of agreed levels

"3panel Report, para. 7.505.
H45ee Agreement on Agriculture, Articles 1(a), 1(h), 6.4, Annex 2, para. 1.
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—and therefore potentially present an enhanced risk of production and trade effects —would be
exposed to Subsidies Agreement actions. Other measures that comply with reduction
commitments but do not grant support to a specific commodity or have not breached the

additional criterion, would continue to enjoy Peace Clause protection.

2. The Panel’s interpretation also leads it to erroneously include as
“support to upland cotton” payments to recipients that do not

produce upland cotton at all

101. The Panel’sinterpretation of the phrase “ support to a specific commodity” ignores the
ordinary meaning of the terms and rejects al relevant context in the Agreement on Agriculture.
These interpretive missteps lead the Panel to a patently erroneous application of the criterionin
Article 13(b)(ii) to the challenged U.S. measures.

102.  The Panel’s interpretation: \Nith respect to the “support to a specific commodity” that
measures grant, the Panel correctly reasoned that the measures themselves must define the

products to which support is granted.**> The Pand then asserts that:

In the Panel’ s view, where these [non-green box] measures identify and allocate support
based on an express linkage to specific commodities, they provide support to those
commodities within the meaning of subparagraph (b)(ii), read in its context and in the
light of its object and purpose. Where, for example, these measures specify commodities
in the eligibility criteriaand payment rates, they constitute support to the commodities

specified in that way.™®

"5 e discuss this interpretation further in the preceding section on comparing the support current measures
“grant” to that “decided” during the 1992 marketing year.
U8panel Report, para. 7.484.
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However, the Panel is not referring to “eligibility criteria and payment rates’ relating to current
production of upland cotton. For the Panel, “digibility criteria and payment rates’ that relae to
historical production of upland cotton during abase period would mean that “they constitute

support to the commodities specified in that way.”

103. The Panel erred in finding that payments based on past production during a base
period currently grant support: For example, the Panel writes: “ PFC payments were made in
respect of cropland covered by a contract. Eligible cropland had to satisfy very specific eligibility
criteria, in that it had to be land that, for at least one of the 1991 through 1995 crops, was
enrolled in the acreage reduction programme authorized for a crop of seven contract commodities
or was considered planted or subject to a conservation reserve contract. Upland cotton was
specified as one of those contract commodities.”**” The Panel concludes, for PFC payments as
for other U.S. measures that are based on historicd acreage: “In view of the above, the Panel
finds that Brazil has made a prima facie case that each of these measures clearly and explicitly
specifies upland cotton . . . as acommodity to which they grant support within the meaning of
Article 13(b)(ii)."**®

104. U.S. decoupled measures (direct payments, counter-cyclical payments, production
flexibility contract payments, and market |oss assistance payments) do not “ specif[y] upland
cotton . . . as acommodity to which they grant support.” These measures do not require upland
cotton production in order to receive payment; in fact, arecipient is free to produce nothing at
al.*®

"panel Report, para. 7.513 (italics added).

"8panel Report, para. 7.518.

"panel Report, para. 7.215 (production flexibility contract payments: “ Producers were permitted to plant
any commodity or crop on base acres, subject to certain limitations and exceptions concerning the planting of fruits
and vegetables. . . . . Otherwise, PFC paymentswere not affected by what was planted on base acreage nor by
whether anything was produced on it at all.”) (footnote omitted); id., para. 7.217 (market loss assistance payments:
“MLA payments were only made to recipients enrolled in the PFC programmes.”); id., para. 7.222 (direct payments:
“Producers are permitted to plant any commodity or crop on base acres, subject to certain limitations concerning the
planting of fruits and vegetables. . . . . Otherwise, DP payments are not affected by what is produced on base acreage
nor by whether anything is produced on it at all.”) (footnote omitted); id., para. 7.223-7.224 (counter-cyclical
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105. ThePand’s error stemslargely from its assertion that merely identifying historical
criteriarelating to acommodity according to which payments will be made would render such
payments “ support to a specific commodity.” However, such areading ignores the ordinary
meaning of the phrase, that is, “assistance” or “backing” for a*“precise, exact, definite”

agricultural crop.

» Payments relating to historical production of acrop are not “assistance” or “backing”

for that crop.

* Such payments are support for owners of the asset (land) on which the decoupled
payments are made and non-product-specific support for whaever (if anything) they

choose to produce.

The Panel itself recognizes that such decoupled payments are not support for production of a
“definite” crop when it describes these measures as “tied to production of those pecific
commodities in a base period.”**® That such payments are “tied to production . . . in abase
period” does not mean that such payments grant “assistance’ or “backing” for a definite

agricultural crop today.

106. The Panel erred in finding that payments to recipients with no cotton production were

support to upland cotton: The Panel’s error is also evident in the uncontested facts on the

record: approximately 47 percent of the farms receiving the challenged decoupled payments,**

payments: “The eligibility requirements and planting flexibility requirements are the same as for the DP
programme.”).

12pgnel Report, para. 7.504.

Zlcomments of the United States of Americaon the February 18, 2004, Comments of Brazil, para. 26
(March 3, 2004); id., n. 55 (citing Brazil Further Rebuttal Submission, para. 23, which presented data showing that
46, 45, and 45 percent of farms receiving decoupled payments for upland cotton base acres received no upland
cotton marketing loan payments (Brazil’s proxy for upland cotton production) in 2000, 2001, and 2002,
respectively).
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representing goproximately 25 percent of the payments made for upland cotton base acres,** did

not plant even a single acre of upland cotton.

» Under the Panel’ s interpretation, that is, it deemed certain payments to recipients that

did not produce upland cotton at all as* support to a specific commodity,” upland cotton.

» Under the Panel’ s interpretation, moreover, even if not a single recipient of payments
on upland cotton base acres produced upland cotton, nonethd ess, the entire amount of

such payments would be “support to” upland cotton.

The United States does not believe that there can be any question that payments cannot be
deemed to grant support to a crop the recipient doesnot produce. Thus, payments to recipients
that do not produce upland cotton cannot be “assistance” or “backing” for upland cotton. The
Panel’ s erroneous interpretation of “ support to a specific commodity” resulted in itsincorrect

finding that decoupled payments for upland cotton base acres were support to upland cotton.

107. Finally, we notethat Brazil has also rejected the Panel’ s interpretation of “support to a
specific commodity.” Thisistelling asit was Brazil that originally asserted that all decoupled
payments made with respect to upland cotton base acres were “support to upland cotton.”*%
However, in response to rebuttal arguments from the United States, Brazil quickly and throughly
reversed its position. In explaining the second of six different methodologies it put forward to
measure the “support to upland cotton” that the challenged decoupled measures grant,"** Brazil
explained that (in the Panel’ s words) an “adjustment was necessary because only the portion of

upland cotton payments under the programmes that actually benefits acres planted to upland

122panel Report, para. 7.636 (Table A-1, last row).

12panel Report, para. 7.573 (“Brazil initially submitted that implementation period support included all
payments under these four programmes as indicated in a USDA fact sheet summary of the 2002 Commaodity Loan
and Payment Program. The payments listed in that fact sheet represent all payments on upland cotton base
acreage.”) (footnote omitted).

5ee, e.g., U.S. Commentson Brazil’s March 10, 2004, Comments, paras. 2-12 (March 15, 2004)
(detailing six different Brazilian methodologies under eight legal theories in the course of the dispute).
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cotton can be considered support to upland cotton.”** That is, Brazil recognized that payments
for upland cotton base acres received by recipients that do not have any “acres planted to upland

cotton” could not in any sense “be considered support to upland cotton.”

3. Application to U.S. measures: Payments that are decoupled from
production do not grant “support to a specific commodity” but rather
support whatever a recipient chooses to produce — be it no, one, or

multiple commodities

108. Decoupled payments that support whatever a recipient chooses to produce (if anything)
do not grant “support to a specific commodity”: Aswe have seen, the phrase “support to a
specific commodity,” read according to the ordinary meaning of itsterms, in their context, in
light of the object and purpose of the Agreements, means “assistance” or “backing” for a
“precise, exact, definite” “agricultural crop” or (as explained in Article 1(a)) “support . . .
provided for an agricultural product in favour of the producers of the basic agricultural product”
—that is, product-specific support. Both of these definitions make clear that the “ assistance” or

“backing” must be for a“precise’ or “definite” product.

109. Payments that are decoupled from production do not grant “support to aspecific
commodity.” That is, if the recipient does not need to produce upland cotton to receive payments
for upland cotton base acres, but rather can choose to produce no product, one product (be it
upland cotton or something else), or several products, the payment is not granting “ assistance” or
“backing” for a“precise’ or “definite’ product. Rather, the assistance or backing is provided to

whichever products the recipient chooses to produce (if any).

110. Wealsorecall that Article 1(a) distinguishes “support . . . provided for an agricultural

product in favour of the producers of the basic agricultura product” from “non-product-specific

1%panel Report, para. 7.574.
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support to agricultural producersin general.” Article 1(h), Article 6.4, and paragraph 1 of Annex
3 make the same distinction. Payments that provide support to whichever products a recipient
chooses to produce are “ non-product-specific support to agricultural producersin general” — that
is, “assistance” or “backing” not for a*“ precise, exact, definite” “agricultural crop” and not

“specialy . . . pertaining to a particular” “agricultural crop”.

111. Thus, aproper reading of the Peace Clause proviso compares only the support that
actually is*“support to a specific commodity” and not that is support to whatever a recipient
chooses to produce — be it no, one, or multiple commodities. The latter support — such as
decoupled payments that do not require production of any specific crop —isnot for a“precise,

exact, definite” “agricultural crop.”

112. The Panel’s own reading of the Peace Clause criterion brought it close to the proper
interpretation, but the Pand resisted its own logic. The Panel argued that its interpretation that a
measure must define the commodity to which it grants support “exclud[es] dl other support,
which either grants support to other specific commodities or does not grant support to any
specific commodity. Brazil acknowledges thisimplicitly in that it does not chalenge very widely
available support, such asinfrastructure and irrigation subsidies, some of which, presumably,

deliver support to upland cotton either directly or indirectly.”*?

113. We agree that widely available support, such asirrigation subsidies, are not support to a
specific commodity. Such support is not for a“precise, exact, definite” agricultural crop, even if
it may benefit upland cotton as aresult of producer choices of what to grow. However,
decoupled payments that do not require upland cotton production are also not for a*“precise,
exact, definite” agricultural crop. Rather, they grant support to whatever (if anything) a producer

decides to grow, which may or may not include cotton. Thus, payments that are decoupled from

1%6pgnel Report, para. 7.502.
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upland cotton production do not grant support to a specific commodity and are not part of the

Peace Clause comparison under the proviso of Article 13(b)(ii).

114.  The Panel correctly rejects Brazil’s allocation methodology as not reflecting support
“decided”: Asnoted earlier, Brazil in this dispute presented six different methodologies for
allocating decoupled payments as “ support to upland cotton.”*?” Pointedly, the Panel does not
utilize any of these other than using the entire amount of payments on upland cotton base acres,
on the incorrect theory that the measures themselves indicated that they were granting support to
upland cotton. However, in the “ Attachment to Section VII:D” of the report, the Panel did repeat
one allocation methodology of Brazil that involved allocating payments for base acres for upland
cotton and other crops to currently planted cotton acres. The Panel wrote “Therefore, asa
factual matter, the Panel finds the above allocation of support delivered under these programmes
to one covered commaodity appropriate, because it combines elements of the way in which the

payments are cal culated with the volume of upland cotton which recipients plant.”*?

115. There are anumber of errorsin the Panel’ s statement. First, the Panel purportsto find “as
afactual matter” that Brazil’ s allocation is * appropriate,” but that conclusion can only be made
with reference to the legd standard of “support to a specific commodity.” Therefore, whether
Brazil’ s alocation of support is*“appropriate” isnot a“factual matter” but alegal
characterization. Infact, it isimpossible to reconcile the Panel’ s assertion that Brazil’ s approach
was “appropriate” with its conclusion that the Panel’ s approach was legally required. If (in the
Panel’ s view) its approach was required, how could a different approach be “ gppropriate” ? What
the Panel apparently meant was, ‘if our approach isn't correct, then this other approachis'. But
that is a patently legal conclusion, not afactual one —and using the words “factual matter” can

neither change that reality nor can it insulate the Panel’ s analysis from appellate review.

27gce, e.g., U.S. Commentson Brazil’s March 10, 2004, Comments, paras. 2-12 (March 15, 2004)
(detailing six different Brazilian methodol ogies under eight legal theories in the course of the dispute).
12panel Report, para. 7.646.
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116. Second, we recall that the United States presented an extensive critique of this Brazilian
methodol ogy, both in terms of its inconsistency with the phrase “ support to aspecific
commodity” aswell asits glaring logical inconsistencies, which the Panel largely did not
address™ However, in setting out its interpretation of the Peace Clause proviso 158 paragraphs
earlier, the Panel itself accurately explained why Brazil’ s allocation cannot be “ appropriate”
under the Peace Clause:

The Panel’ sinterpretation enables WTO Members to ensure that their domestic support
measures satisfy this additional condition, since the Members are responsible for what
their measures clearly and explicitly define, and how much they grant. Were this not so,
and the proviso focused on where support was spent due to reasons beyond the control of
the government, such as producer decisions on what to produce within a programme, it
would introduce amajor element of unpredictability into Artide 13, and render it
extremely difficult to ensure compliance. It is not clear how Members providing support
would ever be able to ensure that their domestic support measures satisfied this
additional condition. The additional condition would become an impenetrable barrier
for other Members who wished to challenge support provided by a Member who, unlike
the United States, did not maintain detailed records about payment recipients. This
would undermine the security and predictability of the multilateral trading system, which
would be a odds with the function of the WTO dispute settlement system as set out in
Article 3.2 of the DSU.*®

We agree entirdy with the logic, and the concerns, the Panel expressesin this passage. Quite
simply, an approach like Brazil’ s that allocates decoupled support based on producer choices

does not reflect the “support to a specific commodity” that a Member has “decided.”

12gee, e.g., U.S. Comments on Brazil’s February 18, 2004, Comments, paras. 17-24, 37-44 (March 3,
2004).
¥0panel Report, para. 7.487.
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117. Intheforegoing passage, the Panel expressed a view diametrically opposed to that
expressed when it labeled Brazil’ s allocation of support “appropriae.” That is, the Panel opined
that Brazil’ s alocation methodology was “ appropriate, because it combines elements of the way

in which the payments are calculated with the volume of upland cotton which recipients plant.”

* However, in the discussion of its own interpretation of the Peace Clause proviso, the
Panel stated: “Were . . . the proviso focused on where support was spent due to reasons
beyond the control of the government, such as producer decisions on what to produce
within a programme, it would introduce a major dement of unpredictability into Article

13, and render it extremely difficult to ensure compliance.”

e That is, the Panel’ s own interpretation of the Peace Clause proviso recognizes that
measuring “ support to a specific commodity” based on “producer decisions,” such as“the
volume of upland cotton which recipients plant,” would undermine the multilateral
trading sysem and the interests of both Members providing support and those seeking to
challenge support.

Thus, the Panel itself explains why Brazil’ s allocation of support is not “appropriate,” as afactual
or alegal matter.

118. Brazil’s alocation inherently involves focusing on “where support was spent due to
reasons beyond the control of the government, such as producer decisions on what to produce

within a programme.”

» Thus, under Brazil’ s approach, in one year a measure could be entirely “ support to

upland cotton” because all recipients chose to produce cotton.

* In another year, the same measure could be entirely “ support to soybeans” because all

recipients chose to produce soybeans.
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* In athird year, the same measure could be “support to upland cotton” and “ support to

soybeans’ and support to any other products the recipients produce.

Such ameasure is not “assistance” or “backing” for a*“precise, exact, definite” “agricultura
crop” or “support . . . provided for an agricultural product in favour of the producers of the basic
agricultural product.” Rather, it is support for whatever (if anything) recipients choose to
producein agiven year. ThePanel correctly reasonsthat such support isnot * support to a
specific commodity.” Thus, Brazil’s dlocation of support does not reflect “support to a specific
commodity” and does not provide abasis to include payments that are decoupled from upland

cotton production in the comparison under the proviso of Article 13(b)(ii).

D. The Challenged U.S. Measures Grant Less Support to Upland Cotton Than
That Decided During the 1992 Marketing Year, and the United States Is

Entitled to Peace Clause Protection

1. U.S. measures did not breach the Peace Clause in any marketing year

between 1999 and 2002

119. The United States has demonstrated that the Pand erred in two important respects in

comparing support under the Peace Clause proviso.

* First, the Panel erred in interpreting “grant” and “decided” as allowing support under
price-based measures to be calculated using either a price ggp calculation or budgetary
outlays. Only a price gap calculation reflects the support decided by the United States

rather than reflecting factors beyond U.S. control, such as market prices.

* Second, the Panel erred in finding that U.S. decoupled payments are “ support to a
specific commodity.” Decoupled payments that do not require production of any specific

crop are support to whatever a recipient chooses to produce —be it no, one, or multiple
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commodities — and therefore are not for a* precise, exact, definite” “agricultural crop”
and not “support . . . provided for an agricultural product in favour of the producers of the

basic agricultural product” (that is, product-specific support).

Under aproper interpretation of the Peace Clause proviso, usng the methodologies set out in
Annex 3 on calculating the AMS, challenged U.S. measures conform to the Peace Clause
because they do not grant support to upland cotton in excess of that decided during the 1992

marketing year.

120. Simply put, if the Panel’slegal errors set out above are corrected — that is, decoupled
payments are excluded from the Peace Clause analysis and price-based marketing loan payments
and deficiency payments are calculated using a price-gap methodology — U.S. measures did not
breach the Peace Clause in any marketing year between 1999 and 2002. Below we present a
revised Table 2 from the Panel’ s report,** setting out the correct “Comparison of support in

accordance with Article 13(b)(ii)":

¥lpanel Report, para. 7.596.
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REVISED Table 2: Comparison of support in accordance with Article 13(b)(ii)
$ million MY1992 MY1999 MY2000 MY2001 MY2002
Marketing loan 866 176t 636 2669 8978
programme132 -84 -133 -136 -162 -130
User marketing (Step 2) 102.7 165.8 260 144.8 72.4
Deficiency payments133 10174 0 0 0 0
867
PFC payments** 0 616 5749 4735 436
n/a n/a n/a n/a
MLA payments* 0 613 612 654 0
n/a n/a n/a
DP payments** 0 0 0 0 8%
n/a
CCP payments* 0 0 0 0 1369
n/a
Crop insurance payments™* | 26.6 169.6 161.7 262.9 194.1
Cottonseed payments 0 79 184.7 0 0
TOTAL 912.3 281.4 470.4 245.7 136.5

* Payments decoupled from production and therefore not support to a specific commodity.

** Green box payments exempt under Article 13(a) (also decoupled and not support to a specific commodity).

121. That is, in no marketing year from 1999 through 2002 did the support to upland cotton

exceed that decided in marketing year 1992.** Again, these lower levels of support “decided” in

1¥2panel Report, para. 7.565 n. 727. The United States had proposed entering a zero in place of negative
numbers in each year when the applied administered price was less than the fixed reference price, but the Panel
calculated the actual negative values that would result from the Annex 3, paragraphs 10-11, price-gap calculation.
Entering a zero in place of the negative numbers does not alter the outcome of the calculation.

1%3panel Report, para. 7.564.

1¥The United States notes that the Panel includes in its Peace Clause calculation as “support to a specific
commodity” the portion of crop insurance premium subsidies made by the United States with respect to policies
covering upland cotton. See Panel Report, paras. 7.517-7.518. The United States disagrees that such premium
subsidies are “support to a specific commodity” sincethe share paid by the United States does not vary by crop or
policy but rather is widely available to more than one hundred agricultural products. However, as we are focusing on
many other issues on appeal and thisissue is not necessary to determine that U.S. measures have not breached the

Peace Clause, we are not appealing this aspect of the Panel’ s erroneous finding.

1¥Because the price gap calculation reflects changes in the level of support decided by a M ember, it
provides an appropriate methodology (within the context of an AM S cal culation) to compare the support “ decided”
during the 1992 marketing year with the “support to a specific commodity” that challenged measures“grant.” Not
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recent years reflects the U.S. decision after the Uruguay Round to move away from the product-
specific deficiency payments with high target prices and instead to supplement producer income
with amix of decoupled income supports that are green box (direct and production flexibility
contract payments) or non-product-specific (counter-cyclical and market |oss assistance

payments).

2. Conclusion: The United States disciplined itself to conform to the
Agreement on Agriculture, including the Peace Clause, and is entitled

to Peace Clause protection

122. ThePanel erred in finding that U.S. non-green box measures are not exempt from actions
under Article 13(b) of the Agreement on Agriculture. Under a proper interpretation of the Peace
Clause proviso, the challenged U.S. measures did not breach the proviso in Article 13(b)(ii) in
any marketing year from 1999-2002. That is, the chalenged measures do not grant support to

upland cotton “in excess of” the support “ decided during the 1992 marketing year.”

123. The completion of the Uruguay Round provided Members the incentive to shift from
support that is fully coupled to production to support that is non-product-specific (decoupled
from production of a specific commaodity) or fully decoupled (decoupled from production and
prices). Inresponse, the United States eliminated traditiona deficiency payments with a high
target price tied to upland cotton production and replaced them with payments that are decoupled
from upland cotton production. The result isthat U.S. support to upland cotton during marketing

years 1999-2002 was well below the support decided during the 1992 marketing year.

124. Brazil has not aleged that the United States has failed to meet its domestic support

reduction commitments. Brazil and other Members benefitted, moreover, from U.S. reforms to

surprisingly, the results are identical to a comparison made using the U.S. approach of looking at the rate of support
as decided by U.S. measures: the Peace Clause has not been breached because the support that challenged measures
grant is not in excess of that decided during the 1992 marketing year.
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its agricultural support measures designed to ensure conformity with the Peace Clause proviso —
that is, from the elimination of deficiency payments and introduction of decoupled payments that
reduced incentives to U.S. upland cotton producers to plant upland cotton. Nonetheess, Brazil
prematurely launched this action prior to expiry of the Peace Clause when U.S. measures were
still “exempt from actions.” The United States has disciplined itself through two major
legislative efforts to comply with its domestic support reduction commitments and the conditions
set out in the Peace Clause proviso. The United States is entitled to the protection of the Peace
Clause and respectfully requests the Appellate Body to so find.

IV.  The Panel Erred in Finding that Certain U.S. Measures Caused Serious Prejudice in
the Sense of Significant Price Suppression in the “World Market” During
Marketing Years 1999-2002 within the Meaning of Articles 5(c) and 6.3(c) of the

Subsidies Agreement

A. Introduction: The Panel’s Legal Errors Invalidate, in Whole or in Part, Its

Finding of Serious Prejudice on at least Nine Different Grounds

125. *“Serious prejudice” is one of the three types of adverse effects for which Part [11 of the
Subsidies Agreement provides aremedy if the effect is caused by actionable subsidies. Part 11,

in turn, isthe multilateral counterpart to the unilatera remedy againg subsidies provided for in
Part V of the Subsidies Agreement. At the outset, it isworth taking a moment and comparing the

two parts of the Agreement.

126. Intermsof the remedy available, Part |1l is potentially much more powerful than Part V.
Under Part V, the remedy is limited to the importing Member’ s market and may take the form of
either countervailing duties or an undertaking. Under Part 111, however, the remedy potentially is
applicable to multiple markets and may entail the withdrawal of the subsidy by the subsidizing

Member or the removal of the adverse effects. If the subsdy is not withdrawn or the adverse
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effects are not removed, the complaining Member may seek authorization from the DSB to take
countermeasures “ commensurate with the degree and nature of the adverse effect determined to

exist.” %

127. Both parts also contain a causation requirement. In the case of Part V, there are various
provisions that relate to causation, but Article 15.5 of the Subsidies Agreement probably offers
the best summary of the requirement when it states: “It must be demonstrated that the subsidized
imports are, through the effects of subsidies, causing injury” and “injuries caused by ... other
[known] factors must not be attributed to the subsidized imports [footnote omitted].” In the case
of Part Ill, one of the “adverse effects’ isinjury to the domestic industry of a Member. Footnote
11 of the SCM Agreement makesit clear that “injury to the domestic industry” is used in part 111
in the same sense asit isused in part V, creating adirect link between parts |1l and V. Article5
of the Subsidies Agreement provides that: “No Member should cause, through the use of any
subsidy . . . adverse effects.” With respect to “serious prejudice” in particular, each subparagraph
in Article 6.3 requires that the particular result described therein be due to “the effect of the
subsidy.”

128.  Although the Appdlate Body has not yet addressed the causation provisions of Part V, its
findings with respect to corresponding provisions of the Agreement on Safeguards and the
Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994
(“AD Agreement”) have called for afairly rigorous analysis on the part of investigating
authorities. In discussing the causation standard under the Agreement on Safeguards, the
Appellate Body has stated that an authority must determine “whether ‘the causal link’ exists
between increased imports and serious injury, and whether this causal link involves a genuine
and substantial relationship of cause and effect between these two elements.”*¥” The Appdllate

Body has not hesitated to find determinations of investigating authorities to be WTO-inconsi stent

1¥gybsidies Agreement, Article 7.9.
%A ppellate Body Report, US — Wheat Gluten, para. 69.
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where the authorities' causation analysis has been wanting.*® With respect to the AD
Agreement, the causation provisions of which are virtually identical to those of the Subsidies
Agreement,'* the Appdlate Body has stated that: “We recognize. . . tha it may not be easy, asa
practical matter, to separate and distinguish the injurious effects of different causal factors.
However, although this process may not be easy, thisis precisely what is envisaged by the non-
attribution language.”** Given the similarity between the causation provisions of the AD
Agreement and Subsidies Agreement, the Appellate Body’ s findings provide guidance with

respect to the causation provisions of Part V of the Subsidies Agreement.

129. Thefocus of the causation inquiry under Part 11l and Part VV of the Subsidies Agreement is
essentially the same — whether the provision of subsidies has resulted in some form of trade
harm. (Indeed, inthe case of the adverse effect of “injury” the focusisidentical.) Given that,
and given the more powerful remedy that is available under Part [11, one would think that the
causation analysis of a panel considering an adverse effects clam under Part 111 would be at | east
asrigorous as the analysis that has been required of investigating authorities in disputes
involving trade remedies. Otherwise the multilaterd WTO dispute settlement system, with its
broader powers and reach, would be being held to alesser standard than that for domestic
Investigating authorities.

130. Unfortunately, however, that was not the case with this Panel. While the Panel did
devote a section of its report to the topic, there is virtually no causation analysis to be found in

the Panel’s report. And what little analysis there isin the report is not supported by the facts.

1%8a ppellate Body Report, US — Wheat Gluten, para. 91 (Appellate Body found that investigating authority
had not “adequately evaluated the complexities of [the causation] issue ... ."); Appellate Body Report, US — Lamb
Meat, para. 188 (Appellate Body found that investigating authority “did not adequately explain how it ensured that
injury caused to the domestic industry by factors other than increased imports was not attributed to increased
imports.”).

¥9Compare Subsidies Agreement, Article 15.5, with AD Agreement, Article 3.5.

0A ppellate Body Report, US — Japan Hot-Rolled, para. 228. The Appellate Body also found that its
reportsinvolving the non-attribution language in the Agreement on Safeguards can provide guidance in interpreting
the non-attribution language of the AD Agreement. Id., para. 230.



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 64

131. For example, acritical component of the Panel’ s causation analysisis circular. We will
discussthisin greater detail below. However, we emphasize at the outset that the Panel assumed
causation (that the subsidies * have discernible suppressive price effects) in order to find price
suppresson, and then pointed to the “price suppression we have found to exist” to support a
finding of causation (what “the effect of the subsidy is’). It isdifficult to imagine such
circularity being acceptable to a panel or the Appellate Body reviewing an investigating
authority’ swork under Part V of the SCM Agreement.

132. On arelated topic, the Panel repeatedly asserted that in assessing “the effect of the
subsidy,” it was unnecessary for Brazil to establish — and the Panel to find — the amount of the
subsidy. Based on this assertion, the Panel declared itself free to ignore a variety of analytical
issues that might otherwise have complicated itslife. The Panel’ s basic reasoning appeared to be

that Part 111 calls for alessrigorous analysis than Part V '+

133. The United States strongly disagrees with this basic premise of the Panel. Thereisno
basis in the text of the Subsidies Agreement or the other WTO agreements for the proposition

that the causation standard in Part 11 islower than the comparable standard in Part V.

134. Therefore, in reviewing the Pand’ s findings, the United States urges the Appellate Body
to ask itself: Would the Panel’ s analysis pass muster if it were done in the context of a
countervailing duty proceeding subject to Part VV of the Subsidies Agreement? If the Appellate

Body’ s answer to this question is in the negative, then it should reverse the finding in question.

135. The Panel erred as a matter of law in finding that “the effect of the mandatory, price
contingent United States subsidies at issue - that is, marketing loan programme payments, user
marketing (Step 2) payments and MLA payments and CCP payments - is significant price

suppression in the same world market for upland cotton in the period MY 1999-2002 within the

15ee Panel Report, para. 7.1166-7.1179.
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meaning of Articles 6.3(c) and 5(c) of the SCM Agreement.”*** In reaching this erroneous
conclusion, the Panel committed several legal errors, each of which independently invalidate the
Panel’ sfinding, in whole or in part. The United States asks the Appellate Body to reverse the
following legal errors by the Panel as well asits erroneous finding that the effect of certain U.S.

measures was serious prejudice in the sense of significant price suppression.

1. The Panel’s finding that “the effect of” certain U.S. payments is
significant price suppression fails as a matter of law because the Panel
did not analyze the relevant production decision — that is, planting—

and ignored all primary U.S. rebuttal arguments

136. The Panel’ s finding that the challenged price-contingent subsidies caused significant
price suppression islegally erroneous. The Panel’s analysisignored the primary U.S. rebuttal
arguments by not examining what the parties agreed was the relevant production decision faced
by farmers —that is, the decision on what to plant. The Panel never examined the impact, if any,
of U.S. payments on that decision, instead generalizing about effects on “production.” This
fundamental error in analyss by the Panel invalidates the Panel’ s conclusion that U.S. payments

have insulated U.S. cotton farmers from market forces.

137. Infact, the uncontroverted evidence before the Panel — that the Pand did not analyze —
showed that U.S. cotton plantings respond to expected prices at the time planting decisions are
taken. The data show that U.S. cotton acreage rises and falls commensurately with cotton
acreage in therest of the world and that the U.S. share of world production has remained stable
over the period examined. Thus, contrary to the facts on therecord, the Pand’ s fundamentally
flawed economic analysisled it to conclude that U.S. payments have insulated U.S. cotton
farmers from market forces, fatally undermining its finding that the effect of the challenged

subsidies was significant price suppression.

“2panel Report, para. 7.1416.



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 66

138. The Panel not only ignored the relevant economic decision and the evidence
demonstrating that U.S. farmers respond to market signals just as their competitorsdo in the rest
of the world, it a'so misconstrued the U.S. arguments related to the planting decision as alleging
that this was an “ other causal factor” “attenuating this causal link” between the payments and
significant price suppression. Infact, the U.S. argument was that U.S. payments did not have
more than minimal effects on production and did not cause significant price suppression; the

Panel’ s mischaracterization of that argument revealsits failure to conduct a proper analysis.

139. The Pandl aso employed circular logic in basing its conclusion on “the effect of the
subsidy” in part on its previous assumption that the nature of the subsidies was to have “price

suppressive effects.”

2. The Panel’s finding of “price suppression” of the “world market”
price for cotton was legally erroneous as it assumed, before finding,
the effect of the challenged subsidies, ignored U.S. arguments, failed
to examine other countries’ supply response, and was not a finding

with respect to the Brazilian “world market” price

140. The Panel’ sfinding of price suppression was legally erroneous as it concluded that
challenged price-contingent subsidieshad “price suppressive effects’ by prejudging its
subsequent analysis of “the effect of the subsidy.” The Panel provided alegally insufficient
analysis of the nature of the challenged subsidies, ignoring U.S. rebuttal arguments relating to the

relevant economic decision, the farmer’s decision to plant upland cotton.

141. ThePand also erred in finding that certain U.S. payments suppressed the “world market”
price for cotton by failing to examine supply responsein other countries—that is, to what extent
other countries would simply increase production in response to any dleged decreasein U.S.

cotton production resulting from the absence of U.S. payments, therefore maintaining prices at
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the same equilibrium level. Thus, the Panel offered no analysis of whether cotton prices would
actualy be higher in the absence of the challenged U.S. payments. The Pand also failed to look
at actual market conditionsin any market. Finally, the Panel erred in finding price suppression
becauseit never found that the price of Brazilian upland cotton was suppressed, as opposed to

the “world market” price generdly.

3. The Panel erred in concluding that it need not find the amount of the

challenged subsidy in order to determine serious prejudice

142. ThePand erredin concluding that, for purposes of its serious prejudice claim, Brazil
need not demonstrate, and the Panel need not find, the amount of the chalenged subsidy that
benefits upland cotton. Under the Panel’ s logic, presumably it would make no differencein a
serious preudi ce dispute whether the amount of the chalenged payment was $1 or $1 billion. It
seems implausible to suggest that, for a given subsidy program, these two amounts of payment

would not have different effects on prices and sales.

143. The Panel’ sinterpretation ignores the text and context of Article 6.3(c) of the Subsidies
Agreement, including the terms “benefit” and “subsidized product” and the explicit direction in
Annex V to examine the amount of the subsidy in order to identify whether its effect is serious
prejudice. In fact, the Panel included in its analysis decoupled payments that were made to
recipients who did not produce upland cotton at all, and that therefore were outside the Panel’s

terms of reference and could not have benefitted upland cotton.

4. The Panel erred in concluding that it need not allocate subsidies not
tied to current production of upland cotton (decoupled payments)

over recipients’ total sales

144. A related legal error was the Panel’ s conclusion that subsidies not tied to current
production of upland cotton (decoupled payments) need not be allocated over recipients’ total
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sales. The Panel’ s approach ignores the economic reality that decoupled payments benefit all of
the recipient’s economic activities. The Panel therefore must have attributed payments that
benefit other subsidized products to upland cotton. Because the Panel failed to identify the
amount of decoupled payments benefitting upland cotton, its serious prgudice finding with

respect to counter-cyclical and market loss assistance paymentsisinvalid.

5. The Panel erred in making serious prejudice findings with respect to

past recurring subsidy payments that no longer existed

145.  With respect to the subsidy payments at issue, which Brazil conceded were recurring, the
Panel made two related legal errors.

146. First, the Panel erroneously concluded that the challenged payments not be dlocated to
the marketing year to which they relate (that is, need not be “expensed”), despite the fact that the
Panel fully (and appropriately) expensed those payments to their respective marketing years for
Peace Clause purposes. The Panel cannot have it both ways. Because these annually recurring
payments are made year after year with respect to a particular marketing year, they are
appropriately expensed to, and therefore deemed to be used up in, that marketing year. In other
words, aprevious marketing year' s subsidy no longer existsin alater year when new payments
are made and a new crop is harvested (as opposed to non-recurring subsidies that are allocated
over time and may exist in a subsequent year). Thus, the Panel could not have found that the
effect of those past subsidy payments is significant price suppression and present serious
prejudice because those subsidies for marketing years 1999-2001 no longer existed at the time of

Panel establishment.

147.  Second, the Panel never found that the past recurring subsidy payments at issue (that is,
those from marketing years 1999-2001) had continuing effects a the time of Panel establishment,
such that “the effect of” those expired payments “is’ significant price suppression. That is, while

Brazil dleged continuing effects from these subsidies — despite its concession that these
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subsidies were recurring (and therefore would no longer exist in a subsequent marketing year) —
the Panel never found such continuing effects. The Panel did not find that past payments were
causing significant price suppression at the time of panel establishment (in fact, the Panel’s
finding of significant price suppression “in the period MY 1999-2002" suggests that it found that
the payments it expensed to past marketing years had effects in those marketing years). Thus, in
the absence of a finding that past recurring subsidy payments somehow had continuing effects,
the Panel erred in making a finding of present serious prejudice related to past recurring

subsidy payments.

6. The Panel erred in failing to determine the extent to which processed

cotton benefitted from subsidies provided with respect to raw cotton

148.  Another error committed by the Panel was that it failed to determine — and excused Brazil
from having to demonstrate — the extent to which processed cotton benefits from subsidies

provided with respect to raw cotton.**® Unless the subsidy is passed through to the processor, the
processed cotton is not subsidized. Accordingly, the Panel could not find that sales of processed

cotton had any adverse effects within the meaning of Articles 5(c) and 6.3(c).

7. The Panel erred in interpreting the phrase “same market” in Article

6.3(c) as including a “world market”

149. The Panel erroneoudly interpreted the phrase “same market” in Article 6.3(c) asincluding
a“world market”, contrary to the text and context of the provision. However, the Panel itself
implicitly recognized that there can be no “world market” for upland cotton because it found that
different conditions of competition exist in different national or regional markets. Thus, the

Panel’ s interpretation contradicts its own reading of “world market” in Article 6.3(d) asinclusive

1435¢e Panel Report, paras. 7.1180-7.1181.
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of all national markets. The Panel never found, moreover, that U.S. and Brazilian upland cotton

compete in any “world market.”

8. The Panel failed to meet the requirements of DSU Article 12.7

150. The Panel failed to meet the requirements of DSU Article 12.7 in several respects by
failing to set out the findings of fact, the applicability of the relevant provisions, and the basic
rational e behind its findings and recommendations. The Panel’ sfalure to set these out include
the findings or lack of findings concerning the following areas: the amount of the challenged
subsidies, including the amount of payments not directly tied to current production of upland
cotton (decoupled payments); that significant price suppression existed; the degree of price
suppression it deemed “significant”; that “the effect of” the U.S. subsidies“is’ significant price
suppression; and the basis for its ability to make findings with respect to subsidies that no longer
existed at the time of panel establishment.

B. The Panel’s finding that “the effect of”’ certain U.S. payments is significant
price suppression fails as a matter of law because the Panel did not analyze
the relevant production decision — that is, planting — and ignored all primary

U.S. rebuttal arguments

1. Introduction

151. Imagine aworld where agricultural crops are made in the same way as manufactured
products. Inthisworld, when prices are high, afarmer requisitions from her Parts Department
sun, water, fertilizer, seeds and soil in the amounts needed to make enough cotton to fill current
demand. Or, if the farmer uses just-in-time inventory practices, she requisitions these inputs
from outside suppliers as needed. Whatever the source, in our imaginary world, the farmer
combines the inputsin her agricultural factory, and at the end of the process, out comes the

necessary amount of cotton.
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152. Inour imaginary world, the farmer also is able to stop producing cotton if current prices
become too low. Our farmer can turn off the assembly line, and store “incomplete’ cotton until

prices go up to warrant a resumption of production.

153. Maybe someday, thisis how crops will be grown. Distressingly, however, this appears to
be how the Panel in this dispute thinks crops are grown today. And thisis not some minor
misperception on the part of the Panel that affected somefringeissue in thedispute. Instead, it
lies at the core of the Panel’s conclusion that U.S. subsidies suppressed prices for upland cotton
and thereby caused serious prejudiceto the interests of Brazil. Asthe United States will explain
below, the Panel’ s key conclusion that U.S. subsidies “ numb[] the response of United States
producers to production adjustment decisions when prices are low,”*** is valid only if one posits
the type of imaginary world we have described. The Panel’s conclusion simply is not valid in the
real world of today. Intherea world, as both the United States and Brazil agreed, afarmer’s
primary economic decision is the decision on what to plant, and the relevant prices at that point
are the prices that the farmer expects to receive when the crop is harvested, not the currently

prevailing price.

154. The Panel’sanalysisignored the primary U.S. rebuttal arguments by not examining the

relevant production decision faced by farmers —that is, the decision on what to plant — and the

estimated impact, if any, of U.S. payments on that decision. Thus, the Panel’ s finding that “the
effect of” the challenged price-contingent subsidiesis significant price suppressionislegally

€rroneous.

155. Infact, the evidence before the Panel did not support a conclusion that those payments

materially impacted U.S. farmers' planting decisions in the period under review.

1“panel Report, para. 7.1308.
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» Acreage and futures price datareveal that U.S. cotton planted acreage did respond to
expected market prices of cotton and other competing crops. The Panel ignored this data.

» Acreage datashow that U.S. farmers change cotton acreage commensurately with
changes made by cotton farmersin the rest of the world. The Panel ignored this data as
well.

* Infact, the Panel itself found that the U.S. share of world cotton production has been
stable, again demonstrating that U.S. farmers respond to the same market signals as
cotton farmersin the rest of the world do. The Panel ignored the import of its own

findings on the U.S. share of world production.

Thus, the evidence did not support the conclusion that U.S. payments have insulated U.S. cotton

farmers from market forces.

156. The Pand not only ignored all of this evidence, it also misconstrued the U.S. arguments
related to this evidence as alleging that these were an “ other causal factor” “atenuating this
causal link” between the payments and significant price suppression. In fact, the United States
was arguing that this evidence demonstrated that the payments were not a cause of suppressed

prices. The Panel’sfailure to confront these U.S. arguments was itself legal error.

157. Asidefrom the Panel’ s failure to analyze the planting decision and the evidence noted
above, the four main, cumulative grounds given by the Panel as supporting a causal link do not
withstand scrutiny. The Panel dso employed circular logic in basing its conclusion on “the effect
of the subsidy” in part on its previous assumption that the nature of the subsidies was to have
“price suppressive effects.” Thiscircular logic invalidatesits finding as to the effect of the

subsidy.
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2. The Panel failed to address the relevant production decision faced by
farmers on what to plant and therefore could not have found

causation

158. ThePand’sanalysis of “the effect of” the challenged subsidies—in particular, those
subsidies the Panel labeled “price-contingent” (marketing loan payments, Step 2 payments,
counter-cyclical payments, and market |oss assi sance payments) — was legally insufficient. We
note that one of the “four main, cumulative grounds’ the Panel advanced for finding causation
was “the nature of the United States subsidies at issue.” This analysis was not presented in the
causation portion of the report; rather, the Panel referred back to its examination of the “ nature”
of the subsidies in the “ price suppression” part of its report.**® Inthe U.S. appeal of the Pand’s
finding of price suppression, we note that the Panel has prgudged the result of its analysis of “the
effect of the subsidy” when it concludes, in the context of itsprice suppression analysis, that the
“structure, design, and operation” of the paymentsis to have “production and trade-distorting
effects.”**® However, because the Panel reached conclusions as to the “effects’ of the subsidies
in its price suppression anayss (on which its causation andyss relies), the United States will
discuss the flaws in the Panel’ s analysis of the nature (structure, design, and operation) of the

subsidies and their alleged effects in this portion of its submission on causation.

159. The United States focuses on the Panel’ s conclusion that these payments “ stimulate
production and exports and result in lower world market prices than would prevail in their
absence.”**" In so concluding, the Pand ignored the principal U.S. arguments relating to the
proper analysis of the nature of these payments. If these payments * stimulate production,” as the
Panel believed, they must affect the relevant production decision faced by farmers—that is, the
decision to plant upland cotton. Although the United States repeatedly argued to the Panel that

155ee Panel Report, para. 7.1349 n. 1458.

1panel Report, para. 7.1295 (marketing loan payments); see id., para. 7.1303 (discussing the “ effects of
these three price-contingent subsidies”).

“TSee, e.g., Panel Report, para. 7.1295.
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these payments, by their nature and given the factsin the time period & issue, did not cause
farmersto plant more upland cotton,** the Panel simply ignored the planting decision in its

analysis.

160. The Panel’s statement that these payments “ stimulate production” without examining the
nature of afarmer’s decision to produce upland cotton reveal s the fundamentally erroneous
economic approach taken by the Panel. While the amount afarmer ultimately produces relatesin
part to various decisions taken at different points during the production cycle, the first and
perhaps most significant decision a producer must make is whether and how much to plant of a
given crop (and any other input decisions that must be made at planting time). These decisions
will be made given expected returnsfor that crop and other competing crops, consistent with
good agricultural practices (such as crop rotation).**® Actud “production” will be impacted by a
farmer’ s subsequent decisions on what inputs to apply to the planted acreage (for example,
fertilizer, irrigation, pesticides, etc.), but production is also heavily affected by exogenous factors
such as sunshine, temperature, rainfall, insect pressure, etc. Thus, the farmer does not directly

decide how much to produce but does directly decide how much acreage to plant to a given crop.

161. We note tha Brazil and the United States agree on the fundamental point that plantingis
the relevant economic decision taken by afarmer. In fact, Brazil’s economic model was based
on what the effect of removal of certain U.S. farm programs would be on farmers' planting

decisions. AsBrazil’s economic expert explained:

* “One of the key aspects of the policy analysis presented here is assessing the effect of

U.S. subsidies on U.S. acreage planted to cotton. Effects on U.S. cotton acreage depend

1%85ce, e.g., U.S. Further Rebuttal Submission, paras. 152-77 (November 18, 2003).

1496ee Brazil’s Further Submission, Annex |, para. 17 (“Effects [of subsidies] on U.S. cotton acreage depend
on how different subsidy programs (either collectively or individually) change the projected net returns per acre for
cotton relative to competing crops. This change in projected profitability depends crucially on expectations that
U.S. upland cotton farmers have about market prices and government program benefits associated with planting
cotton.”) [italics added].
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on how different subsidy programs (either collectively or individually) change the
projected net returns per acre for cotton relative to competing crops. Thischangein
projected profitability depends crucially on expectations that U.S. upland cotton farmers
have about market prices and government program benefits associated with planting
cotton. Acreage planted to cotton in a given year (normally between February and May)
does not depend upon actual realizations of prices, climate or other facts, which occur
later. Instead, cotton plantings depend on costs and the expectations about production
incentives that growers hold at the time they make their planting decisions. Thus, for
marketing year 2000, which began on 1 August 2000, the expectations of cotton farmers
about production incentives are those held during the previous winter, prior to planting

the crop and several months before the beginning of the 2000 marketing year.”**°

Later, Brazil again explains:

* “[W]hile the market price for marketing year 2001 eventually dropped to historic lows,
at the time of planting for that marketing year (during February-May 200[1]), prices were
much higher. [OJur model and analysis [are] premised on the expectations of farmers at

the time of planting.” **

The United States agrees with these explanations that planting is the relevant economic decision;
thus, the relevant analysis of the nature of challenged subsidies would be whether they

“stimulate” planting of upland cotton, not whether they “stimulate production.”

162. The Panel’sanalysis of the “nature’ of the price-contingent subsidies ignored the planting
decision, contrary to the approach of both the United States and Brazil. Instead, the Panel

concluded:

0B razil’s Further Submission, Annex I, para. 17 [italics added].
BlBrazil’s Further Submission, Annex I, para. 71 (italics added; “expectations” italicized in original).
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* “Aswe have just indicated, severd of the United States subsidies are directly linked to
world prices for upland cotton, thereby numbing the response of United States producers

to production adjustment decisions when prices are low.”*

This notion — that farmers can make significant “production adjustment decisions when prices
arelow” —isfundamentally flawed. The Pand appears to envision farming a crop as an activity
similar to production on afactory line: when prices are low, the factory can reduce production
accordingly by operating fewer hours, consuming fewer inputs, and/or employing fewer workers.
In farming, however, production decisions are very different. As explained earlier, the primary
decision is the decision on what to plant. The relevant prices at that point are the prices the

farmer expects to receive when the crop is harvested, not the currently prevailing price.

163. Tofollow the Panel’slogic further, consider the farmer’s available “production
adjustment decisions’ mid-way through the growing season if “pricesarelow.” When afarmer
decidesto plant acrop, awhole series of costs are incurred: for example, financing related to
that crop, purchase of seed and fertilizer, land preparation, and obta ning machinery and labor to
plant the crop. Once these costs are incurred and the crop is planted, however, those costs are
sunk because the farmer has incurred them, whether or not he continues growing the crop. The
farmer’ s “production adjustment decision,” then, will depend on whether the marginal cost of

bringing the crop to harvest is greater than the price she expects to receive for the harvested crop.

164. Thefarmer islikely to harvest that planted crop, barring weather-related disasters or
abandonment, because the marginad cost of harvesting the crop isvery low. In fact, the United
States provided evidence to the Panel estimating that the variable costs related to harvesting a
pound of cotton in the United States are only 13 to 15 cents per pound. That is, even in those

years when upland cotton prices were very low at harvest time, those prices remained well above

1%2panel Report, para. 7.1308 [italics added].
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(two to three times higher than) the cost of harvesting the crop, meaning that the only

economically rational choice for farmers was to “produce” (harvest) the crop.

Marketing Year Average Farm Price and “Costs Related to Harvesting” (cents per pound)153

MY 1999 MY 2000 MY 2001 MY 2002 MY 2003
Average Farm Price 45.00 49.80 29.80 44.50 54.471%
“Costs Related to Harvesting” 13.4 15.2 14.3 14.5 14.5

Because U.S. harvesting costs are low, during this period it was aways economically retional for
farmers to harvest their planted upland cotton, even in the face of low harvest season prices. This
differs of course, from afactory linein which at any point during the year, in response to
prevailing market prices, the decision can be made not to undertake to produce an additional unit

of a product.

165. The Panel’s fundamental economic error can also be vividly seenin “Chart 2” following
paragraph 7.1293, which shows the per pound marketing loan payment rate"™ during the period
marketing years 1999 to 2002. The Panel explains that the graph shows that marketing loan
payments were made throughout almost the entire period in question and that “[t]he further the
adjusted world price drops, the greater the extent to which United States upland cotton
producers’ revenue is insulated from decline, numbing United States production decisions from
world market signals.”*** That is, in the Panel’s view, without marketing loan payments being

made, U.S. production decisions would rot be “numb[ed] . . . from world market signals.”

1%8.S. Further Rebuttal Submission, paras. 169-70 (November 18, 2003).

4Marketing year 2003 data was simple average of monthly farm prices for marketing year 2003 through
mid-October. U.S. Further Rebuttal Submission, para. 170 (November 18, 2003).

B5That is, for each week, the difference between the marketing loan rate and the adjusted world price
calculated by the U.S. Department of Agriculture.

*®panel Report, para. 7.1294.
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166. However, as Brazil and the United States agree, that market prices have dropped during a
particular growing season isirrelevant to afarmer’s planting decision.”*” The Panel never
examined whether U.S. farmers’ planting decisions were rational given (in Brazil’ s words)
“expectations of farmers at the time of planting.”**® That market prices have dropped during the

growing season, moreover, does not mean that the U.S. cotton farmers' “production decisions’
post-planting should change unless the marginal cost of harvesting the crop is greater than the
marginal revenue expected for the harvested crop (in which case the farmer would be choosing to
lose more money by harvesting, an economically irrational decision). Brazil never provided
evidence that that was the case; in fact, the uncontroverted data presented above demonstrated
that farm prices were in excess of harvesting costs throughout the period marketing year 1999-

2002.

167. The Pand failed to examine the nature of upland cotton production decisions,
distinguishing between the decision to plant, the decision to harvest, and associated costs.
Because the Panel ignored the primary economic decision, whether to plant, the Panel’s analysis
provides no basis to conclude that U.S. payments “numb[ed] United States production decisions
from world market signals.” Thus, the Panel erred in concluding that “the structure, design and
operation of these three [price-contingent] measures constitutes evidence supporting a causal link
with the significant price suppression we have found to exist.”**® The Panel’s finding on “the
effect of the subsidy” fails as a matter of law because it ignores the key economic decision,

which was the focus of U.S. rebuttal arguments.

B7Brazil’s Further Submission, Annex I, para. 17 (“Acreage planted to cotton in agiven year (normally
between February and M ay) does not depend upon actual realizations of prices, climate or other facts, which occur
later. Instead, cotton plantings depend on costs and the expectations about production incentives that growers hold
at the time they make their planting decisions. Thus, for marketing year 2000, which began on 1 August 2000, the
expectations of cotton farmers about production incentives are those held during the previous winter, prior to
planting the crop and several months before the beginning of the 2000 marketing year.”).

8Brazil’s Further Submission, Annex |, para. 71 (italicsin original); see also Statement of Andrew
MacDonald at the First Panel Meeting, Second Session, para. 7 (October 7, 2003) (“ The supply of cotton can also be
affected by the levels of government support provided to producers. These government support measures aff ect
producers’ expectation about their net returns and, thus, their planting decisions. Therefore market participants also
keep a close watch on cotton support programs and their potential influence on plantings.”).

panel Report, para. 7.1349.
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3. The Panel ignored or misconstrued U.S. rebuttal evidence and
arguments that U.S. cotton farmers are not insulated from market

signals

a. The Panel ignored U.S. evidence and arguments that U.S. planted

acreage responded to expected prices

168. The Panel’ s decision to ignore the key economic decision, whether to plant cotton,
invalidatesits finding of causation and serious prejudice. We dso note that the Panel failed to
examine U.S. evidence and arguments that U.S. planted acreage did, in fact, respond to expected
market prices rather than U.S. payments.

169. The United States and Brazil agreed that the decision to plant cotton depends on farmers’
expectations Of pricesfor the crop, not the actual prices that farmers receive for the crop once
harvested, which farmers could not know would result at the time they take their planting

decision. AsBrazil explained:

» “Effects[of subsidies] on U.S. cotton acreage depend on how different subsidy
programs (either collectively or individually) change the projected net returns per acre for
cotton relative to competing crops. This changein projected profitability depends
crucially on expectations that U.S. upland cotton farmers have about market prices and

government program benefits associated with planting cotton.”*®°

1808 razil’ s Further Submission, Annex I, para. 17 [italics added].
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The United States agrees. The decision to plant cotton is made based on “expectations that U.S.
upland cotton farmers have about market prices.”*** Farmers use expected prices to compare
“projected net returns per acrefor cotton relative to competing crops.” Thedecisionto plant is
based on maximizing these “ projected net returns per acre,” consistent with good agricultural
practices (such as crop rotation). Following from its decision to ignore planting as the relevant
economic decision, the Panel simply ignored the issue of “expectations that U.S. upland cotton

farmers have about market prices’ for cotton and competing crops.

170. Werecdl that the Panel concluded that price-contingent U.S. payments “are directly
linked to world prices for upland cotton, thereby numbing the response of United States
producers to production adjustment decisions when prices are low.”*** But both the United
States and Brazil agree that the actual prices received by farmers are irrelevant for afarmer’s
decision to plant. For example, as Brazil explained with respect to the record low cotton prices

in marketing year 2001:

* “[W]hile the market price for marketing year 2001 eventually dropped to historic lows,
at the time of planting for that marketing year (during February-May 200[1]), prices were
much higher. [O]Jur model and analysis [are] premised on the expectations of farmers at

the time of planting.”**®

Thus, the Panel erred as a matter of law in focusing its causation analysis on the reactions of
farmersto actual prices of harvested cotton rather than the expected prices for cotton held by

farmers at the time they made ther planting decisons.

15ee also Brazil’s Further Submission, Annex I, para. 71 (“[W]hile the market price for marketing year
2001 eventually dropped to historic lows, at the time of planting for that marketing year (during February-May
200[1]), prices were much higher. [O]ur model and analysis [are] premised on the expectations of farmers at the
time of planting.”) (italics in original); Statement of Andrew MacDonald at First Panel Meeting, Second Session,
para. 4 (“Farmers’ perceptions of whether prices will go up or down will affect their planting decisions and, thus, the
future supply of cotton.”) (October 7, 2003).

1%2panel Report, para. 7.1308 [italics added].

1838 razil’s Further Submission, Annex I, para. 71 (italics added; “expectations italicized in original).
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171. The United States notes that the evidence on the record demonstrates that U.S. cotton
farmers are responsive to expectations about market prices for cotton and competing crops. That
is, thelevel of U.S. cotton planted acreage corresponds to the relative attractiveness of cotton
compared to competing crops. The following graph reflects the evidence before the Panel .***
Thefirst line in the graph shows U.S. cotton planted acreage. The second line shows the ratio of
harvest season cotton futures prices at the time of planting to harvest season soybeans futures at
the time of planting.® AsBrazil’s expert on cotton markets explained, futures prices reflect how
market participants, including growers, believe market prices will develop in the future.®® Thus,
because soybeans are a main competing crop to cotton in many U.S. states, the ratio of cotton
futures to soybeans futuresis a simple way of estimating the relative attractiveness of planting

cotton.

18%y.S. Answer to Question 175 from the Panel, para. 110 (October 27, 2003).

1%5The futures prices used are the January-March average for December cotton and November soybeans
futures contracts. (These are the most comparable contracts: there are no November cotton or December soybeans
contracts.) Planting decisions are generally taken in the January-March period. December futures prices for cotton
and November futures prices for soybeans show what the market expects pricesto be when the crop is harvested and
brought to market.

W e note that Brazil would not disagree that planting decisions are generally taken in the January-March
period as Brazil explained that “[a]creage planted to cotton in a given year” is “normally [planted] between February
and May,” and “planting decisions” for a given marketing year are taken “the previous winter, prior to planting the
crop and several months before the beginning of the . .. marketing year”. Brazil’'s Further Submission, Annex I,
para. 17 [italics added].

%Mr. M acDonald, Brazil's “expert in the operation of [] world cotton markets,” Brazil’s Opening
Statement at the Second Session of the First Panel Meeting, para. 61, explained at the first Panel meeting:

“The cotton futures market functions basically like a stock market, with floor traders exercising the orders

from market participants around the world. The price levels at the New York futures market reflect the

daily-changing perception of market participants worldwide on how prices of cotton will develop in the
future, as well as in the near and medium-term. The New Y ork futures market is the principal price and
trend indicator for the whole worldwide cotton market. The “New York futures price” is a key mechanism
used by cotton growers, traders and consumers in determining the current market values as well as the
contract prices for forward deliveries, in both the international as well as the domestic U.S. and non-U.S.
markets.”

Exhibit Bra-281, para. 13 (statement by Andrew MacDonald) [italics added].
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U.S. Cotton Planting Reflects Expected
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172. Thisgraph demonstrates that:

* Inyearswhen U.S. cotton planted acreage was higher (marketing years 1999-2001),

cotton was relatively more attractive to plant than soybeans.

» Conversely, in years when cotton was relatively less attractive to plant than soybeans
(that is, the cotton to soybeans futures ratio was lower), like marketing years 1998 and

2002, U.S. cotton acreage fell below marketing year 1999-2001 levels.

Thus, the futures data show that when U.S. farmers planted cotton in the spring of 1999, 2000,
and 2001, they expected relatively higher prices for cotton compared to competing crops. By the
time of harvest in the fall of those years, they actually got low cotton prices. But, as Brazil

agrees, the actual prices received after harvesting a crop areirrelevant to afarmer’s decision to
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plant.’®” At the time of planting, futures prices indicated that, for many farmers, planting cotton

was the right business decision because it maximized “the projected net returns per acre.”

173. The Panel simply ignored this evidence that U.S. cotton planted acreage did respond to
“projected net returns per acre for cotton relative to competing crops’ based on “ expectations
that U.S. upland cotton farmers have about market prices.”*® The Panel ignored this evidence
contrary to the shared understanding of the United States and Brazil of how farmers make their
planting decisions. Thus, the Panel’s analysis of “the effect of the subsidy” was legally deficient

asit ignored evidence and arguments that went to the core of any causation analysis.

b. The Panel ignored U.S. evidence and arguments that U.S. cotton

farmers change acreage just like producers in the rest of the world

174. The Panel’s analysis was that U.S. price-contingent “ payments stimulate production and
exports, resulting in lower world market prices than would prevail in their absence.”*® Thus, the
Panel must have bdieved that the payments result in higher U.S. production than would result in
their absence. The United States presented evidence, however, that demonstrates that U.S. cotton

%7See, e.g., Brazil's Further Submission, Annex |, para. 17 (“Acreage planted to cotton in a given year
(normally between February and May) does not depend upon actual realizations of prices, climate or other facts,
which occur later. Instead, cotton plantings depend on costs and the expectations about production incentives that
growers hold at the time they make their planting decisions. Thus, for marketing year 2000, which began on 1
August 2000, the expectations of cotton farmers about production incentives are those held during the previous
winter, prior to planting the crop and several months before the beginning of the 2000 marketing year.”) [italics
added]; id., Annex |, para. 71 (“[W]hilethe market price for marketing year 2001 eventually dropped to historic
lows, at the time of planting for that marketing year (during February-May 200[1]), prices were much higher. [Ojur
model and analysis [are] premised on the expectations of farmers at the time of planting.”) (italics added,;
“expectationsitalicized in original).

%8 fact, the United States noted that “the correlation between [U.S. cotton] planted acreage and the ratio
of cotton futuresto soybean futuresis 0.69 over the 1996 to 2002 period. This comparesto a correlation of 0.40 for
lagged prices [the approach Brazil defended] to planted acreage, and a negative correlation using Dr. Sumner’'s
[Brazil's expert] expected net return calculation and planted acreage. Thus, in contrast to statements by Brazil that
futures prices are poor predictors of planted acreage, the correlation data suggest that the futures price ratios are
better predictors of planted acreage than the arbitrary net return cal culations as constructed by Dr. Sumner.” U.S.
Commentsto Brazil’s Answers to Panel Questions Following the Second Panel Meeting, para. 27 (January 28,
2004).

1%%panel Report, para. 7.1295, 7.1299.
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acreage rises and falls commensurately with acreage in the rest of the world. Thus, unless cotton
production in the rest of the world is also stimulated by payments or other means, the evidence

supports the notion that U.S. producers are not insulated from market signals by U.S. payments.

175. The evidence before the Panel demonstrates that U.S. producers have increased and
decreased cotton acreage commensurately with producersin the rest of the world. The grgph
below shows the annual percent change in harvested acreage from marketing year 1999 to
marketing year 2003.*

U.S. Harvested Acreage Changes
Like Rest of World
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Simply put, the graph demonstrates that U.S. cotton farmers have increased and decreased
harvested acreage commensurately with producersin the rest of the world. In fact, the one year
in which U.S. and foreign farmers changed acreage differently (marketing year 2002 to 2003), it

was U.S. farmers who decreased their acreage while foreign producers expanded theirs — afact

10g¢e U.S. Comments to Brazil’s Answers to Panel Questions Following the Second Panel M eeting, para.
49 (January 28, 2004). In this graph, the United States presents the changes from marketing years 1999 through
2003. The United States noted to the Panel “the anomal ous years of 1998 and 1999 for the U.S., where harvested
area was sharply below planted area in 1998 because of severe adverse weather but then planted (and harvested) area
increased sharply in 1999 in reaction both to the previous year’s high abandonment and to favorable prices relative
to competing crops.” Id., para. 48.
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not consistent with the notion that U.S. payments result in higher U.S. production than would

prevail in their absence*"

176. The Panel simply ignored this evidence relating to annual changesin cotton acreage in the
United States and the rest of world. However, if U.S. farmers were changing acreage just like
farmersin the rest of the world, then this acreage data does not support the proposition that U.S.
payments “numb|] United States production decisions from world market signals.”*"? Therefore,
the Panel’ s analysis of “the effect of the subsidy” fails as a matter of law because it ignored
evidence and arguments that demonstrated that U.S. farmers respond to market signals no

differently than farmersin the rest of the world.

c The Panel ignored the import of its own findings that the U.S. share of

world production has been stable

177. Finally, the United States notes that the Pand ignored the import of its own finding that
the U.S. share of world cotton production has been stable over the period in question, ranging
between 19.2 and 20.6 percent.!”® The fact that the U.S. share did not vary significantly
reinforces the point made by the data shown above on changes in harvested acreage: if the U.S.
share of production has been stable, then U.S. and foreign producers must have been increasing

and decreasing production commensurately over the period in question.

gee U.S. Comments to Brazil’s Answers to Panel Questions Following the Second Panel M eeting, para.
50 (January 28, 2004) (“In marketing year 2003, U.S. cotton area declined 3 percent while the rest of the world rose
10 percent. These divergent results again suggest that cotton area around the world is affected by different factors
and these need to be accounted for carefully. But adecline in U.S. harvested acreage in marketing year 2003,
following a decline in marketing year 2002, is certainly not consistent with Brazil’s theory that the United States
increased support in the 2002 Act and that these ‘higher’ payments will result in U.S. overproduction of cotton,
threatening to cause serious prejudice.”).

12panel Report, para. 7.1294.

1"panel Report, para. 7.1282.
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* That is, rather than “numbing the response of United States producers to production
adjustment decisions when prices are low,”*"* the production datareved that U.S.

producers make the same production decisions as producersin the rest of the world.

Once again, the Panel’ s analysis of “the effect of the subsidy” fails as a matter of law because it
ignored the import of its ownfindings that U.S. farmers respond to market signals no differently

than farmersin the rest of the world.

d. The Panel misconstrued the U.S. arguments related to this evidence as

alleging that these were an “other causal factor”

178. The Panel not only ignored the foregoing evidence, it also misconstrued — and therefore
failed to address — the U.S. arguments related to this evidence. After finding that the challenged
price-contingent U.S. subsidies caused significant price suppression, the Pand stated: “We
proceed to an examination of other causal factorsin order to see whether any of these would have
the effect of attenuating this causal link, or of rendering not ‘significant’ the effect of the
subsidy.”*”> Among these “ other causal factors’ were the U.S. argument that “upland cotton
planting decisions. . . are not limited only to benefits derived from United States subsidies, but
rather are driven by other factorssuch as.. . . [] the relative movement of upland cotton prices
vis-&Vis prices of competing crops, which affect upland cotton producers’ planting decisions and

[1the expected prices for the upcoming crop year.”*"

1"panel Report, para. 7.1308.
®panel Report, para. 7.1356.
1®panel Report, para. 7.1362 (footnote omitted).
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179. ThePand, infact, never addressed these arguments.’”” However, the United States was
not arguing that the evidence relating to farmers' planting decisions, such as price expectations
for cotton and competing crops and changesin U.S. farmers’ cotton acreage compared to the rest
of the world, was an “other causal factor.” Rather, we argued that this evidence demonstrated

that the payments were not a cause of suppressed prices.

» That is, this evidence relating to farmers planting decisions goes to the heart of the
Panel’ s causation analysis — in the Panel’ s words, whether the “ payments stimul ate
production and exports and result in lower world market prices than would prevail in

their absence.”!"®

In fact, the evidence demonstrated that “the effect of the subsidy” was not to “stimulate
production” nor price suppression. Thus, the Panel erred in considering these U.S. arguments as

an “other causd factor” rather than arguments going to the very heart of the causation analysis.

4. The four main, cumulative grounds the Panel identified supporting a

finding of causation do not withstand scrutiny

180. The Panel’sfailure to analyze the relevant production decision —whether and how much
to plant cotton — must result in reversal of the Pand’s finding that “the effect of the subsidy is”’
significant price suppression. In addition, the four main, cumulative grounds the Panel identified
supporting afinding of causation do not withstand scrutiny, which would also warrant reversal of

the Panel’ sfinding.

" The Panel’ s consideration relating to these arguments was limited to: “Furthermore, during MY 1999-
2002, we have found a strongly positive rel ationship between upland cotton base acres and continued production of
upland cotton. Thus, it is reasonable to conclude that United States producers continued to grow upland cotton due
to United States subsidies rather than market prices or expected market revenue.” Panel Report, para. 7.1362
(footnote omitted). It is reasonable to conclude, from this statement, that the Panel did not analyze the U.S.
arguments in any substantive way.

185ce, e.g., Panel Report, para. 7.1291.
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a. Substantial proportionate influence

181. The Pand assertsthat the United States exerts “asubstantia proportionate influencein
the world cotton market.”*”® To support this conclusion, the Panel pointsto the U.S. share of
world cotton production and exports and argues that “the United States does not disagree with
the proposition that a Member’ s proportionate magnitude in world production and consumption
of upland cotton might be arelevant consideration here.” However, the U.S. submission the
Panel cites contains no support for that claim.’® As the United States pointed out above,
moreover, the Panel ignores its own finding that the U.S. share of production has been stable,
which suggests that U.S. producers make the same production decisions as producers in the rest

of theworld.

182. Second, the Panel claims that the United States does not disagree “with the proposition
that increased production and supply of upland cotton which reaches the world markets will have
an effect on prices.” In support, the Panel citesthe U.S. argument that Chinese sales of upland
cotton from government stocks drove prices down during the period in question.’® The sale of
upland cotton from government stocks in China, the size of which are not well understood by
markets, would be an intervention that increases supply in the short run over what the market has
set. However, whether U.S. price-contingent payments “increase]] production and supply of
upland cotton” over what U.S. farmers would have produced in the absence of those paymentsis

the very question the Panel must analyze.

1®panel Report, para. 7.1348.

¥Compare Panel Report, para. 7.1348 fn. 1456 (citing U.S. Further Rebuttal Submission, para. 37) with
U.S. Further Rebuttal Submission, para. 37 (“Article 6.3(c) establishes that significant price suppression or
depression must be caused by the effect of the subsidy on a subsidized product “in the same market” as the “like
product of another Member.” Thus, this provision requires the identification of “the same market,” the presence of
both the subsidized product and the like product of another M ember, and evidence of causation in that market.
Brazil has not satisfied these elements of Article 6.3(c).”).

¥lpanel Report, para. 7.1348 fn. 1457.
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183. The Pand’s simpleassertion that U.S. cotton exports exerted a * substantial proportionate
influence on pricesin the world market” is followed by arecitation of rdative shares of world
exports. The Panel fails to recognize that, absent some analysis of how U.S. cotton competes
with cotton from other sources, relative sizes are meaningless. This second claim, then, cannot

support the Panel’ s analysis of what “the effect of the subsidy is.”

b. Nature of the challenged U.S. price-contingent subsidies

184. The Pand also concluded that the nature of the price-contingent subsidies supported its
view that the effect of these payments was significant price suppression. Thissecond ground is
also based on simple assertion — that the Panel “believes that the structure, design and operation
of these three measures constitutes evidence supporting a causal link with the significant price
suppression we have found to exist.”*® Again, the Panel provides no analysis of why thisisthe
case or how the subsidy caused price suppression. It does observethat world market pricesarea
factor in determining payments under the relevant programs, but that fact demonstrates only that

world prices may have an effect on U.S. prices, not the reverse.

185. The Pand errs because (1) it fails to analyze the rdlevant production decision —whether to
plant cotton; (2) it employs circular logic in using its price suppression finding to support a
causation finding; and (3) its analysis of each of the price-contingent payments at issue is
deficient.

186. The Panel failed to analyze the relevant production decision: ASexplained above, the
relevant economic decision is whether and how much to plant cotton or some competing crop.
The Panel failed to examine thisissue at all. Therefore, for the reasons given above, the Panel’s

conclusion that price-contingent U.S. payments “are directly linked to world prices for upland

¥2panel Report, para. 7.1349.
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cotton, thereby insulating United States producers from low prices’*#® was erroneous as a matter

of law. Such afinding, therefore, could not support its finding of causation.

187.  The Panel employed circular logic: The Panel aso employed circular logic in reaching
its conclusion on “the effect of the subsidy.” The Panel stated that “the structure, design, and
operation of these three measures constitutes evidence supporting a causal link with the
significant price suppression we have found to exist.”*®* However, the Panel’slogic iscircular:
the Panel earlier based its price suppression finding on its affirmative answer to the question
“whether or not the nature of these subsidiesis such as to have discernible price suppressive

effects.” 1%

» That is, the Panel assumed causation (that the subsidies * have discernible price
suppressive effects’) to find price suppression and then points to the “ price suppression
we have found to exist” to support afinding of causation (what “the effect of the subsidy
is’) .

Thus, the Panel erred as a matter of law in basing its conclusion on “the effect of the subsidy” on

its previous assumption that the nature of the subsidies was to have * price suppressive effects.”

188. The Panel’s analysis of each type of payment was deficient: The Panel’s analysis of
each type of payment was also flawed because the Panel failed to characterize and analyze

properly the nature of each payment.

189. (1) Marketing loan payments: The Panel acknowledges that principal price-contingent
measure that could provide an incentive to produce cotton is the marketing loan program. A

marketing loan is a contingent promise to provide cover a shortfall in income below 52 cents per

%panel Report, para. 7.1349 (footnote omitted).
¥panel Report, para. 7.1349.
¥panel Report, paras. 7.1280, 7.1308.
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pound. Thus, whether marketing loans provide an incentive to plant depends upon expectations
at planting of the level of prices at time of harvest, not the actual price that prevails at time of
harvest. Actual harvest season prices may be higher or lower depending on market conditions
unforeseen at the time of planting. Payments or gains to upland cotton producers result only
when the calculated “ adjusted world price” falls below the loan rate, and the producer has

harvested upland cotton on hand.

190. Impacts of the program on planting decisions are thus greater when expected prices are

low relaive to theloan rate. The United States and Brazil agree on this point:

* “One of the key aspects of the policy analysis presented here is assessing the effect of
U.S. subsidies on U.S. acreage planted to cotton. Effectson U.S. cotton acreage depend
on how different subsidy programs (either collectively or individually) change the
projected net returns per acre for cotton relative to competing crops. This changein
projected profitability depends crucialy on expectations that U.S. upland cotton farmers
have about market prices and government program benefits associated with planting

cotton.” 1%

191. Futuresprices provide producers with current market expectations for future price levels
and as aresult are good proxies for price expectations.'®” The United States sets out below the
level of the December (harvest season) futures contract during the period when farmers are

making planting decisions (January through March) compared with the loan rate for 1999-2002.

Harvest Futures Prices at Planting Decision Time Compared to Marketing Loan Rate (cents per pound)188

MY 1999 MY 2000 MY 2001 MY 2002 MY 2003

Futures Price 60.27 61.31 58.63 42.18 59.60

%8B razil’s Further Submission, Annex I, para. 17 [italics added].
187y.S. Opening Statement at the Second Session of the First Panel Meeting, paras. 33-35.
188 S. Further Rebuttal Submission, para. 162 (November 18, 2003).
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Loan Rate 51.92 51.92 51.92 52.00 52.00

At the time of planting decisions (January through March), the December futures contract price
for upland cotton was above the loan rate in each year from 1999 through 2001. Producers
expected that market prices at harvest would be above the marketing loan rate, suggesting

minimal impact from the marketing loan program.

192. The Pandl ignored this analysis, fundamentally mistaking the proper means of analyzing
the impact of marketing loans. The Panel failed to consider what market prices farmers expected
to receive when they made their planting decisions. Instead of the futures price at planting, the
Panel focused its analysisinstead on the level of the adjusted world price throughout the
marketing year, but the level of the adjusted world price is influenced by a number of factors

exogenous determined in world markets after planting decisions are made.'*

193. In marketing year 2002, harvest season futures prices a the time of planting had fallen
below the loan rate. In this marketing year, then, thereis aleast the possibility that producers
were planting for the loan rate and not for the harvest season expected price. However, as Dr.
Glauber noted in the U.S. opening statement at the second session of the first Panel meeting, the
declinein U.S. planted cotton acreage was within the range of expected values given the decline
in the harvest seasons futures price from the previous year.* The average harvest season futures
price at planting was 28 percent lower for marketing year 2002 than for marketing year 2001.***
Based on an own-price elasticity of 0.466,'% a 28 percent price decline would suggest adrop in
acreage of 13 percent from the preceding year. In fact, actual U.S. cotton planted acreage
dropped 12 percent from marketing year 2001 (15.5 million acres) to marketing year 2002 (13.7

189S, Further Submission, paras. 16-45 (September 30, 2003).

19y .S, Opening Statement at the Second Session of the First Panel Meeting, para. 35.

®lEor marketing year 2001, the average December futures price in February 2001 was 58.62 cents per
pound; for marketing year 2002, the average December futures price in February 2002 was 42.18 cents per pound.

192900 U.S. Answer to Question 125(2)(d) from the Panel, para. 11 (reporting cotton own-price elasticity of
0.466 from Lin ef al. (Exhibit US-64).
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million acres).” Thus, the availability of the marketing loan rate could theoretically have
impacted planting decisions, but we note that, had U.S. producersin fact been planting for the 52
cents per pound marketing loan rate, one would have expected to see only a 1.4 percent decline

in planted acreage from marketing year 2001 to 2002.'%

194. Moreover, the percent change from marketing year 2001 to 2002 in U.S. harvested
acreage was very similar to (but larger than) the change in harvested acreage in the rest of the
world.®® Thus, despite the theoretical possibility that the marketing loan rate could have had
some impact on planting decisions in marketing year 2002, the actual declinein U.S. planted and
harvested acreage suggests that U.S. acreage levels were entirely consistent with price

expectations and market conditions.

195. Thus, even in marketing year 2002, there is no evidence on this record that the marketing
loan rate servesto insulate U.S. producers’ planting decisions from market price movements. To
the contrary, the evidence suggests that U.S. producers do respond to changes in expected prices
(for cotton and for other competing crops) and are as responsive, if not more so, than producers

in other countries.

196. (2) Step 2 payments: The Panel erred inits analysis of the effect of the Step 2 program.
Asthe United States has argued in its submissions to the Panel, the proper starting point for
analysis of the effect of the program is the planting decision. The Panel completely ignores the

198 S. Department of Agriculture, National Agricultural Statistics Service, Acreage, at 18 (June 2003)
(Exhibit US-86). The United States notes that the planted acreage figure of 13.7 million acres for marketing year
2002 isarevision of the preliminary estimate of 14.2 million acresreported in the January 2003 U.S. Upland Cotton
Fact Sheet.

%The expected harvest season price at planting in marketing year 2001 was 53.63 cents per pound (58.63 -
5 cents basis). A decline in expected revenue to 52 cents per pound (the loan rate) for marketing year 2002 would be
an 3.0 percent drop ((53.63 - 52) / 53.63). Given an own-price elasticity of 0.466, an 3.0 percent decline in price
implies a 1.4 percent decline in acreage (0.03 * 0.466).

1%gee Exhibit US-63. W e note that the U.S. Department of Agriculture does not consider that there is a
reliable data series for planted acreage for cotton supplying countries. Therefore, the United States has used
harvested acreage to compare marketing year 2001 and 2002 levels.
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planting decision and solely concentrates on the size of the U.S. government outlays for the
program. It determined that Step 2 payments are “very large” (without ever explaining or
analyzing wha “very large” means), that they induce increased demand for U.S. cotton, and
increase the price the U.S. cotton farmer receives and U.S. production, thus reducing the world

price of cotton.*®

197. The Pand’sanalysis appears to assume that the Step 2 is a guaranteed payment that will
aways bemade. This, however, isnot the case. Step 2 payments are only made when certain
price conditions prevail inthe market.™®” Therefore, to look at the effect of the subsidy would
require looking at expectations of farmers at the time of planting, the period when the farmer
decides amount of acresto plant to upland cotton, which forms the basis for the anount of
production in that marketing year. The subsidy only has an effect on U.S. production to the
extent that U.S. farmers believe Step 2 payments will be available and adjust their level of
production as such. The Panel never linked expectations at planting to the actual payments under
Step 2. Instead, it argues since the actual payments were very large, they had a production

enhancing effect.

198. We agree with the Panel that Step 2 payments are price-contingent, in the sense that they
are paid out when specific price triggers are met.'*® However, the payments are not contingent on
the relationship between the A-Index and the United States adjusted world price, aswas
characterized by the Panel, but instead are contingent on the difference between the A-Index and
the lowest Northern European quote of US.. cotton.®® The Panel also makes an incorrect
statement that the adjusted world price is the determinative price for the availability and

200

magnitude of the user marketing (Step 2) payments.

1% panel Report, para. 7.1299.

¥7gee Panel Report, para. 7.210-7.211.

1%8panel Report, para. 7.1300.

%A Ithough the Panel mischaracterized the structure of the Step 2 program in its price suppression and
causation analysis, it did correctly describe the structure of the program earlier in the report at paragraphs 7.209-
7.211.

2panel Report, para. 7.1296.
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199. Step 2 payments are provided to merchandisers or manufacturers who use upland cotton,
and they represent the first step in the marketing chain where those payments could be made and
have the greatest impact on producer prices. Step 2 payments reflect world market conditions

and payments are not always in effect. The timing of payments affects the potential benefits and

thus the impacts of the program on users of upland cotton.?*

200. Not only did the Panel cite no credible economic analysis that shows a significant effect
of Step 2 payments on U.S. upland cotton production, it ignored economic analysis provided by
the United States that showed the Step 2 payments had small, indirect effects on U.S. producers
and negligible effects on world cotton prices. Unlike marketing loan payments which are paid
directly to the producer, the effects of Step 2 payments on U.S. cotton producers are indirect.
Because demand for cotton is more price responsive than supply, the incidence of processor
subsidies like Step 2 accrue to supply rather than to demand. That is, producers gain through
higher prices paid to producers while world prices are relatively unaffected.® To the degree that
such payments increase the demand for cotton and hence raise prices, the producers may receive
smaller deficiency payments, counter-cyclicad payments, as well as potentially lower marketing

loan gains and loan deficiency payments.®®

201. (3) Counter-cyclical payments: Counter-cyclical payments are expressly linked to
current prices of commodities. They are provided to producers with base acres and yields for a
covered commodity for each of the 2002 through 2007 crop years whenever the effective price
falls below the target price, which isfixed by the 2002 Act at 72.4 cents per pound for upland

cotton.?

21y .S. Opening Statement, July 22, 2003.

22y.S. Comments, January 28, 2004, para. 169.

23Exhibit US-24 (Dr. Joseph Glauber, Calculating the Per-Unit Rate of Support); U.S. Answers to Panel’s
Questions Following the Second Panel Meeting, para. 171 (December 22, 2003).

panel Report, paras. 7.223 - 7.226.
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202. However, counter-cyclical payments are decoupled from current production so that
producers cannot affect the size of the payment by what they produce. Payments are made on 85
per cent of the base acreage for each commodity multiplied by the corresponding payment rate
multiplied by the applicable payment yield. Producers are then free to plant one crop, several
crops, or indeed nothing at all, on acreage equivalent to their base acres and still receive a

payment, if the price conditions are met.?®

203. Inaddition to mischaracterizing counter-cyclical payments as price-contingent in a
manner similar to, for example, marketing loan payments, the Panel offers no empirical evidence
asto their economic effect. To support its opinion of the price suppressive nature of counter-
cyclicd payments, the Panel states that it agrees with the view of USDA economists. The Panel
citesonly aUSDA study, which itself did not empirically estimate any economic effects of
counter-cyclical payments.?® The Panel relied on only one part of the analysis contained in the
study, and it should be noted it was a hypothetical outcome, which was that CCP payments “may
influence production decisions indirectly by reducing total and per unit revenue risk associated
with price variability in some situations [italics added].” Whilethese USDA economists did
posit this hypothetical outcome, they had concluded that counter-cyclical payments had no direct
effect on production:

Counter-cyclical payments under the 2002 Farm Act are essentially decoupled from an
individual farmer’s planting decisions since they are paid on a constant, pre-determined
guantity for the farm (equal to 85 percent of a fixed acreage base times afixed CCP
payment yield) and they are not affected by a farmer’s current production. The expected
marginal revenue of afamer’s additional output is the expected market price (augmented
by marketing loan benefits when prices are relaively low), so counter-cyclical payments

do not affect production directly through expected net returns. Thus, production

25The Production Effects of Decoupled Payments, Dr. Glauber, August 22, 2003.
2®panel Report, para. 7.1302.
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decisions at the margin are based on market price signals and are not directly influenced

by the counter-cyclical payments.®’

204. The Pand, however, ignored this conclusion of the very USDA economists with whom it
stated it agreed. Thus, the study offers no support to the Panel’ s conclusion that counter-cyclical

payments have asignificant effect on upland cotton production.

205. (4) Market loss assistance payments: Market |0ss assistance payments were made under
four separate pieces of legislation, one each for the years 1998 through 2001. They were ad hoc
emergency and supplementary assistance provided to producersin order to make up for losses
sustained as a result of recent low commodity prices. The 1998 market |oss assistance payments
were intended essentially as a 50 per cent additional PFC payment. The 1998, 1999 and 2001
Acts each appropriated a dollar amount to assistance which was divided among PFC payment
recipients proportionately to their respective previous PFC payment. The 2000 Act provided for
payments at the same contract payment rates as the 1999 Act. Market |0ss assi stance payments

were only made to recipients enrolled in the PFC program.®®

206. Market loss assistance payments were paid on the identical payment base as PFC
payments. Market |oss assistance payments were authorized by the U.S. Congress on apost hoc
basis as emergency supplemental payments. The legislation authorizing these payments was
passed several months after planting for the crop year in question had occurred. If producers had
expectations of payment, then they also knew that they would be eligible to receive a payment
regardless of what crop they planted. Indeed, they could choose not to plant and gill be eligible
for the payment.?® Thus, market |oss assistance payments were not expressly or directly linked

to prices, as claimed by the Panel; that is, a certain price level did not trigger a certain level of

27Exhibit Bra-42 (“ The 2002 Farm Act, Provisions and Implications for Commodity Markets, page 14)
[italics added].

28panel report, 7.216 -7.217.

29y.S. Opening Statement, October 7, 2003, para. 42.
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payment. Rather, during a period of historically low yet variable prices, market | oss assistance
payments were made available but did not vary in any systematic or deterministic way with the
level of prices. Payments were certainly not contingent on any particular price, as were

marketing loan or Step 2 payments.

207. Inaddition to mis-characterizing market |oss assistance payments as price-contingent, the
Panel offers no evidence as to their economic effect.”® In fact, the proper economic analysis of
the effect of market |oss assistance payments would dovetail exactly with the analysis done for
PFC and direct payments.*** Market |oss assi stance payments were supplementary income
support, not contingent on production of upland cotton or of any crop, not directly related to any
specific price, and received on apost hoc basis. No credible economic analysis has found any
significant production effect from a decoupled payment, which is how market |oss assistance

payments were designed to operate.**?

c Discernible temporal coincidence between suppressed world market

prices and U.S. subsidies

208. The Panel’s recitation of unconnected facts to support a claim of “discernible temporal
coincidence” of suppressed market prices and the price-contingent U.S. subsidiesis an exercise
in spurious correlation and ignores the substantial analysis the U.S. presented with respect to
world cotton markets and the U.S. textileindustry.?® The mere presence of subsidies cannot

answer the question of causation.

209. The Pand misleadingly uses 1998 as the base year from which to measureincreasesin

U.S. cotton production and cotton exports, and the decrease in U.S. and world cotton prices. As

Z%panel Report, para. 7.1301.

2panel Report, para. 7.1307.

22ror example, see Exhibit US-54.
2panel Report, paras. 7.1351-7.1352.
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the U.S. made clear in numerous submissions, 1998 was a highly unusual year because, among
other reasons, drought severely reduced U.S. production.?* For example, U.S. cotton production
fell to 16 percent of world production in that year but remained at a steady share of
approximately 20 percent between marketing years 1999-2002,*° as the Panel itself found.?*® For
the Panel to conclude U.S. production and share of the world market increased between
marketing years 1998-2002 is inaccurate and misleading. In addition, the Asian financid crisis
was affecting global economic growth and world cotton demand. The combination of reduced
U.S. production and weak world demand made the 1998 marketing year an atypical year. For the

Panel to use that year as abase year results in highly misleading comparisons.

210. The Panel continues its misleading analysis by comparing U.S. prices between 1998, a
low production year, with 2001, a high production year in which yields were record highs around
the world.?” The Pand acknowledges weather played a key role in these two years but seems to
dismiss its own facts in maintaining its “discernible temporal coincidence” argument.”® The
Panel fails to realize, moreover, that is exactly the kind of end-point-to-end-point analysis of
changesin shipment quantities that the Appellate Body has condemned repeatedly in the context
of the Safeguards Agreement. Asthe Appellate Body has observed, “[W]e do not dispute the
Panel’ s view and ultimate conclusion that the competent authorities are required to consider the
trends in imports over the period of investigation (rather than just comparing the end points)
under Article 4.2(a).”?*° The Argentina — Footwear panel had noted in this regard that
“intervening trends in the injury indicators would be highly relevant in determining whether an

industry was experiencing serious injury.”

214y s, cotton production fell by nearly 5 million bales, accounting for 70 percent of the declinein world
cotton production. Exhibit US-40.

2Bpanel Report, para. 7.1282; Exhibit US-47.

Z8panel Report, para. 7.1351 n. 1461.

YExhibit US-40.

Z8panel Report, para. 7.1352.

29 ppellate Body Report, Argentina — Footwear, para. 129.
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211. ThePand notesanincreasein U.S. cotton exports over the 1998 - 2002 period (we note
again the inappropriate use of 1998 as the starting point), but dismisses the central reason
accounting for the increase. U.S. importsof cotton textile imports have been increasing steadily
for decades but shot up even more rapidly than previous years beginning around 1997 (with the
lone exception of the recession year 2001).2° As cotton textile imports shot up, U.S. domestic
mill use collapsed and cotton textile exports fell sharply. Even though U.S. cotton production
showed no discernible trend over the marketing year 1999-2002 period and remained constant as
a share of world production, U.S. cotton exports logically increased as there was limited
domestic demand and increasing foreign demand. As the graph below demonstrates, the
combination of declining U.S. mill use and increasing exportsto fill demand from foreign textile
producers resulted in U.S. cotton satisfying a stable share of world cotton consumption (as

implied in the stable U.S. share of world production).?**
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Thus, one does not need to rely on “ discernible temporal coincidence” between market prices and

subsidiesto explain the increase in U.S. cotton exports. An analysis of factors affecting U.S. and

20y S, Further Submission, paras. 32 - 34 (September 30, 2003).
ZIgee, e.g., U.S. Opening Oral Statement at the Second Panel Meeting, para. 13 (December 4, 2003) (as
delivered); Exhibit US-47.
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world cotton markets provides alogical, economic explanation for trendsin U.S. consumption

and exports of cotton.??

212. The Pand also notes that U.S. cotton imports remaned at comparatively low levels
during this period.?® Thisfindingisirrelevant. Asalarge, efficient producer of cotton for
hundreds of years, the U.S. has never been a significant importer of cotton. Thisfinding leads
one to conclude that the Pand did not fully weigh the U.S. analysis about burgeoning U.S.
imports of cotton textiles as domestic mill use dropped off. The U.S. did not make claims about
cotton imports. The relevant argument concerns U.S. cotton textile imports, which the Panel did

not even mention in itslist of facts about “ discernible temporal coincidence.”

d. Divergence between U.S. total costs of production and market revenue

213. Thefinal ground relied upon by the Panel to find causation was that subsidies may have
kept some farms from ceasing production during times when prices received by farmers were
below the average total cost of production in the United States.?®* As set out below, the United
States does not believe this comparison between average total costs and market returnsisvalid or
can establish that the effect of subsidies was to stimulate production. However, even if it were
valid, absent some evidence of the causal relaionship between any additional subsidy-enhanced
production and pricesin the “world market,” thereis no evidence that the presence or absence of
these subsidies had any effect on world market prices, let alone that they caused the price

suppression that the Panel thought occurred.

214. The Pand accepted uncritically Brazil’s argument that the divergence between U.S.

producers’ total costs of production and revenue from sales of upland cotton (and sometimes

22The U.S. provided substantial analysis of all the factors driving world cotton markets during this period.
We have highlighted only one here. U.S. Further Submission, paras. 16-44 (September 30, 2003); Exhibit US-40.

2Zpanel Report, para. 7.1351.

24panel Report, para. 7.1354.
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cottonseed) provides evidence that U.S. producers of upland cotton could not have remainedin

business except for U.S. subsidies. Thisfinding iswrong on both an economic and legd basis:

(1) it perpetuates the economic fallacy of using average total costs of production as the

relevant measure farmers use when making production (that is, planting) decisions; and

(2) it disregards the research literature of the economics profession with respect to the

theory, method of measurement, and proper use of costs of production.??

215.  The Panel’s analysis ignores the farmer’s planting decision: Aswas presented at great
length in U.S. submissions, the relevant measure producers use when making annual planting

226 Producers make

decisionsis variable costs of production, not total costs of production.
planting decisions based on projected net revenues from planting cotton relative to the projected
net revenue from planting alternative crops or allowing the land to remain idle. Producers will
choose not to plant cotton if the expected revenues from planting cotton are less than the
expected variable costs. In each year from 1999-01, U.S. expected cotton revenue exceed
average variable costs. 1n 2002, average variable costs narrowly exceeded the expected price of

cotton, and in that year cotton planted acreage declined substantialy.?*’

25\We also note that the Panel failed to address any U.S. argument concerning Brazil's faulty measure of
revenue from sales of upland cotton and cottonseed. The flawsin Brazil’'s revenue measure alone are sufficient to
invalidate its revenue - cost gap argument. (U.S. Further Rebuttal Submission, November 18, 2003, paras. 109 -
115) We noted that Brazil constructed the revenue portion of its revenue gap method in three different ways. Inits
second version, Brazil did not include revenue from cottonseed, yet included ginning costs. The Panel indicated in
Panel Report footnote 1468 that any of Brazil’s three approaches are valid, but thisclearly cannot be so. Including
the costs for an activity but not including the revenue from that activity improperly inflates any alleged gap.

25.S. Further Rebuttal Submission, November 18, 2003, paras. 116 - 151.

2'This conclusion that farmers plant to maximize projected net returns is reinforced by Brazil’s economic
expert, Dr. Sumner: “Effects on U.S. cotton acreage depend on how different subsidy programs (either collectively
or individually) change the projected net returns per acre for cotton relative to competing crops. This changein
projected profitability depends crucially on expectations that U.S. upland cotton farmers have about market prices
and government program benefits associated with planting cotton.” Brazil’s Further Submission, Annex |, para. 17
(September 9, 2003).
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216. The Panel incorrectly analyzes U.S. costs over the long term: The Panel correctly notes
that: “Fixed and variable costs are the total amount which the producer incursin order to produce
the product and the total amount it must recoup, in the long-term, to avoid making losses. To the
extent that the producer charges prices that do not recoup the total cost of production, over time,
it sustains aloss which must be financed from some other source, or else the producer simply has

to close down his business.”?® However, the Panel then ignored its own statement in two ways.

217.  First, Brazil made no attempt to define the “medium to long term” for the U.S. cotton
industry. Consequently, the Panel made no factual finding that any particular period was the
“medium to long term” over which total costs must be covered. Second, the Panel accepted
Brazil’s use of total costs of production to anayze annual production decisions. This approachis
completely at odds with every theoreticd and analytica approach used by the agricultural

economic’s profession, including that employed by Brazil’ s economic expert, Dr. Sumner.?*

218. ThePanel erred inrelying on total costs of production when the economic literature
makes clear that “ The decision of whether or not to produce in the short run is not based on
covering fixed costs. Economic theory isvery clear that only variable cash expenses must be
covered in the short run.”#** Although the United States reviewed in some detail why the
economics profession distinguishes between operating and economic cogts, it isimportant to
point out the Panel ignored all of the U.S. arguments with respect to the nature and estimation of
the economic, or dlocated overhead costs.®' The method for estimating these costs makes clear

they cannot be treated as annual cash expenses in the same manner as variable cash expenses. In

8panel Report, footnote 1465 [italicsadded]. The Panel makes 3 references to the time dimension of
costs of production.

29 .S. Answers to Panel’ s Questions, December 22, 2004, para. 46. In his submission, “Analysis of
Counterfactual Retrospective Scenarios and Prospective Scenarios of Elimination of Upland Cotton Subsidies in the
United States using an elaboration of the FAPRI/CARD M odeling Framework (page 2),” Dr. Sumner uses variable
costs of production in his equation for upland cotton planting, consistent with theory and practice.

20U.S. Further Rebuttal Submission, November 18, 2003, para. 117.

#1y.S. Further Rebuttal Submission, November 18, 2003, paras. 117-122. Brazil cited no literature or
research from the economics profession that claimed otherwise.
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fact, most countries neither have data nor make any attempt to estimate these complex measures

and only include variable cash expenses as a cost of production.??

219. The Pand not only ignored the correct economic analysis as set out in all the economic
literature before it, it al'so ignored the U.S. data that showed that over a 6-year period U.S. upland
cotton producers more than covered their variable costs in every year but 2001, thus allowing
them to earn a sufficient margin to pay off someor al of their fixed costs.*® As noted by
Brazilian cotton farmer Christopher Ward, conventional business practiceisto cover variable or
operating costs every year, but even if afarmer is unable to do so in one year, that does not mean
he will go out of business. AsMr. Ward pointed out, if a producer is able to earn amargin above
variable costs, those funds are then available to pay off fixed costs, aswell as being available for
those low-priced years when producers may not be ableto cover even their variable costs®* This
description exactly fits the situation of U.S. cotton producers over the 6-year period of 1997 -
2002.

220. ThePanel dismissed U.S. arguments by noting, “We do not believe the utility of the
record data is fundamentally undermined by any of the criticisms levied by the United States for
the purposes of this dispute, particularly as the data are calculated in accordance with a
methodology which the USDA itself has deemed to be sufficiently reliable reflection of United
States upland cotton producers’ costs and revenues.”?** But the Panel then ignores what the

USDA itself says about the proper use and interpretation of its own data.

22 .S, Further Rebuttal Submission, November 18, 2003, paras. 142 - 143. The Panel fell into the same
trap in Panel Report footnote 1469, when it used the faulty data on costs of production from different countries to
draw an unsupported conclusion about higher U.S. costs.

28U.S. Answers to Panel’s Questions, December 22, 2004, para. 47. Between 1997-2002, the cumulative
net return of U.S. upland cotton producers (market revenue minus variable costs) was $592.65 per acre. Brazil
presented this same datain Answers To Panel Questions, October 27, 2003, table following para. 136.

ZExhibit Bra-283.

*®panel Report, para. 7.1354.
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“Short-term production decisions are mostly based on the relationship between operating
costs and expected product prices. Producers have already incurred the cost of owning
farm assets, and so give asset cost little consideration. However, asthe planning period
stretches to 5-10, or even to 20 years and capital assets have to be replaced, producers

consider both operating and asset ownership costsin relation to expected prices.”#*

221. The Panel accepted Brazil’ s argument that by 2002 there was a huge cumulative gap
between average market returns and averagetotal costs. But as the economics literature makes
clear, aproducer looks at variable costs, not asset ownership costs, in relation to expected prices
to make aprospective judgment as to whether to continue planting cotton. Brazil’ s retrospective
“gap analysis’ does not reflect either economic theory or agricultura business practice. In fact,
the over- and under-planted acreage data shows tremendous shifts in where cotton was being
planted, suggesting tha farmers were continuously evaluating their planting decisions.?” The
U.S. demonstrated that over six years producers on average more than covered their variable or
operating costs, meaning those producers were also covering some or dl of their fixed and
economic costs. The Panel ignored its own reasoning about the appropriate use of USDA

methodology to reach an erroneous finding.

222. Asnoted, the Panel ignored all of the agricultural economics literature that indicates that
the relevant costs for production decisions are variable cogts, not tota costs. The Panel’s sole
support for relying on average total costs of production was the Appellate Body report from
Canada — Dairy (Article 21.5).*® But thisreport is not relevant to theissue here. The only
guestion in that dispute was whether a practice involved an export subsidy within the meaning of
Article 9.1(c) of the Agriculture Agreement. Solely because the question was to determine

whether certain milk provided to processors constituted a payment for purposes of Article 9.1(c)

Z5McBride, W. “Production Costs Critical to Farming Decisions.” Amber Waves Vol 1, Issue 4,
September 2003. pp. 38-45 [italics added] (Exhibit US-84).

#7y.S. Opening Statement at the Second Panel Meeting, December 2, 2003, paras. 55 - 57

2B ppellate Body Report, Canada — Dairy (Article 21.5 — New Zealand and US) (AB), paras. 87, 88.
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did the Appellate Body opt to use the average cost of production. Here, the issue for which
Brazil seeksto usetotal costsis not to determine whether a payment exists but to evaluate the
effect of the subsidy, an atogether different analysis. Thus, Canada - Dairy (Article 21.5)
provides no support for the Panel accepting Brazil’s average tota cost argument to establish
causation.?® In fact, in that report, the Appellate Body did not opine on which costs a producer
examines to decide whether to produce but expressly noted that “a producer may very well

decide to sell goods or services if the sales price coversits marginal costs.”?*

223. ThePanel aso erred in concluding that Brazil’ s flawed revenue gap andysis based on
covering total costs on an annual bass demonstrated that the effect of the subsidiesisto maintain
U.S. production. The Panel reasoned that “but for” U.S. payments, U.S. production would have
been lower because U.S. upland cotton producers could not have covered their average total costs
of production. However, Brazil presented no evidence to that effect. Brazil simply asserted that
only government subsidies could have filled the gap.?** Brazil and the Panel’ s analysis ignores

other sources of income available to upland cotton producers.

224.  Asthe Appellate Body noted in Canada — Dairy (Article 21.5), “[t]o the extent that the
producer charges prices that do not recoup the total cost of production, over time, it sustainsa
loss which must be financed from some other source, possibly ‘ by virtue of governmental
action.””?”? That is, the “loss” may be financed “from some other source,” but the Panel expressly
rejected any analysis of whether there was any “other source” to finance the loss but government

payments.?*® In fact, the evidence before the Panel showed that U.S. upland cotton producers

29y.S. Answers to Panel’ s Questions, December 22, 2004, para. 42, footnote 46.

20appellate Body Report, Canada — Dairy (Article 21.5 — New Zealand and US) (AB), para. 94.

21Brazil’s Further Submission, September 9, 2003, paras. 117 - 122; Brazil’s Further Rebuttal Submission,
November 18, 2003, paras. 59 - 61.

22Canada — Dairy (Recourse to Article 21.5), para. 87; see also id., para. 94 (“ Although a producer may
very well decide to sell goods or services if the sales price covers its marginal costs, the producer will make losses on
such sales unless all of the remaining costs associated with making these sales, essentially the fixed costs, are
financed through some other source, such through highly profitable sales of the product in another market.”) [italics
added].

23panel Report, para. 7.1354 n. 1470.
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earn 30 percent of their revenue from off-farm sources of income, and the same cost data on
which Brazil and the Panel relied showed that upland cotton production accounted for only 44
percent of farm revenue for such producers.** Because upland cotton producers have significant
“other source[s]” of income to finance any alleged long-term losses, there was no basis for the
Panel to conclude that, but for the challenged price-contingent payments, U.S. upland cotton
production would have been lower because farmers could not have covered their average total

costs.?*®

225. The Panel erred by uncritically accepting Brazil’ s definition and use of total costs of
production as the relevant measure producers use for making production decisions; by not
defining medium to long term, and by concluding that only subsidies could be used to cover the
alleged revenue gap. For these reasons the Panel erred in concluding that Brazil’ s revenue gap
method can be used to conclude that U.S. upland cotton production is higher than it would have

been in the absence of the subsidies.*

e. Conclusion

226. Inconclusion, the four main, cumulative grounds cited by the Pand for finding that the

challenged price-contingent payments caused significant price suppression do not withstand

245ee U.S. March 3 Comments, paras. 50-51.

25We also recall that Brazil’s argument was that «// of the challenged payments, both price-contingent and
non-price-contingent, were necessary to cover U.S. upland cotton producers’ average total costs and that without all
of those payments U.S. upland cotton production would have been lower. Brazil's Further Submission, paras. 117-
122 (September 9, 2003); Brazil’s Further Rebuttal Submission, paras. 59-61 (November 18, 2003). However, the
Panel only analyzed the price-contingent payments for purposes of this cost-revenue argument. These payments
would not have sufficed to make up the alleged gap between average total costs of production and market revenue
over the six-year period put forward by Brazil. Thus, under Brazil’sown theory and analysis, U.S. upland producers
must have been financing the “loss” between market revenues and average total costs of production “from other
sources” besides the price-contingent payments. The disconnect between Brazil’s argument and the Panel’s analysis
further demonstrates that the Panel erred as a matter of law in ignoring other sources of revenue in finding causation
on the basis of an alleged total cost - revenue gap.

28panel Report, para. 7.1354.
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scrutiny. The Pand erred as a matter of law in finding that “the effect of the subsidy” is

significant price suppression.

C. The Panel’s finding of “price suppression” of the “world market” price for
cotton was legally erroneous as it assumed without basis the effect of the
challenged subsidies, ignored the relevant economic decision (planting),
failed to examine other countries’ supply response, and was not a finding

with respect to the Brazilian “world market” price

227. The Panel found that there was suppression of the “world market” price for upland
cotton. However, the Panel’ s finding of price suppression was legally erroneous as it assumed,
without basis, the effect of the challenged subsidies. In the course of making that erroneous
finding, the Panel provided alegally insufficient analysis of the nature of the challenged
subsidies, ignoring U.S. rebuttal arguments relating to the relevant economic decision, the
farmer’s decison to plant upland cotton. The Panel also erred in finding that certain U.S.
payments suppressed the “world market” pricefor cotton by failing to examine supply response
in other countries—that is, to what extent other countries would increase supply in response to
any alleged decrease in cotton production resulting from the absence of U.S. payments,
maintaining prices at an equilibrium level. Finally, the Panel erred in finding price suppression
because it never found that the price of Brazilian upland cotton was suppressed, as opposed to

the “world market” price generaly.

1. The Panel prejudges the outcome of its analysis of “the effect of the
subsidy”

228. Fundamentally, the Panel erred in finding price suppression of the “world market” price

by prejudging the outcome of its causation analysis. In this portion of its report, the Panel was
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“assesg]ing] whether or not  price suppression’ has occurred in the same ‘world market.’”®’ The
Panel looked to “therelative magnitude” of U.S. production and exports, general price trends,
and “the nature of the subsdies at issue, and in particular, whether or not the nature of these
subsidiesis such as to have discernible price suppressive effects.”**® However, this portion of
the Panel’ s report is purportedly analyzing whether price suppression has occurred, not what is
“the effect of the subsidy.” The Pand does not take up that analysis until paragrgph 7.1334 of its
report, 12 pages and 54 paragraphs later.?* Therefore, in analyzing “whether or not . . . these
subsidies. . . have price suppressive effects,” the Pand prejudges the outcome of its analysis of

“the effect of the subsidy.”

229. Infinding that “the nature’ of the U.S. subsidies at issue is such that they have price
suppress ve effects, the Panel repeatedly uses language that reveal s that the Panel, in fact, is

assuming what is “the effect of the subsidy”:

* “We have no doubt that the payments stimulate production and exports and result in

lower world market prices than would prevail in their absence.”**°

* “The[marketing loan] payments stimulate production and exports and result in lower

world market prices than would prevail in their absence.”***

* “The [Step 2] payments therefore stimulate production and exports and result in lower

world market prices than would prevail in their absence.”

2"panel Report, para. 7.1280.
28panel Report, para. 7.1280 [italics added].
29panel Report, para. 7.1334.
®panel Report, para. 7.1291 [italics added].
®lpanel Report, para. 7.1295 [italics added].
%2pgnel Report, para. 7.1299 [italics added].
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» “The effects of these three price-contingent subsidiesare, in our view, manifest in the
movements in upland cotton prices in the same world market during the reference

period.u 253

* “These subsidies are of a different nature, and thus effect, than the other (price-

contingent) subsidies we have examined above.”?**

* “Aswe haveindicated, several of the United States subsidies are directly linked to
world prices for upland cotton, thereby numbing the response of United States producers

to production adjustment decisions when prices are low.”*®

That is, inall of these statements, the Panel assumes “the effect of the subsidy” that it sets out to

analyze in alater section of the report.

230. Logically, the Panel could not have made afinding of significant price suppression prior
to any finding on “the effect of the subsidy” that is being challenged. A finding of price
suppression without any prior finding of “the effect of the subsidy” would be meaningless; how
could one know that prices were lower than they otherwise would have been without knowing
what allegedly caused the pricesto be lower? In fect, the Panel concluded the “nature of the
subsidy” was to have “price suppressive effects” —that is, the Panel assumed what was “the effect
of the subsidy” even though itsanalysis of what was “the effect of the subsidy” had yet to be
made. Asaresult, the Panel’ s finding of price suppression was legally erroneous as it assumed,

without basis, the effect of the chdlenged subsidies.

3panel Report, para. 7.1303 [italics added].
®panel Report, para. 7.1308 (italics added; footnote omitted).
% panel Report, para. 7.1308 [italics added].
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2. The Panel’s analysis of the “nature” of the subsidies was legally
insufficient, ignoring U.S. rebuttal arguments related to planting, the

relevant economic decision

231. ThePand’sanaysis of the “nature” of the challenged subsidies —in particular, those
subsidiesthe Panel labeled “price-contingent” (marketing loan payments, Step 2 payments,
counter-cyclical payments, and market |oss assistance payments) —was legally insufficient. As
set out above with respect to causation, the Panel erred in conduding that these payments
“stimulate production and exports and result in lower world market prices than would prevail in
their absence.”®* Simply put, without a proper analysis of the relevant production decision — that
is, the decision to plant upland cotton —the Panel could not have concluded that these payments
“stimulate production and exports and result in lower world market prices’ nor that these
payments “numbl] the response of United States producers to production adjustment decisions
when prices are low.”?” Thus, the Panel erred as amatter of law in conduding that “the
structure, design and operation, particularly of the price-contingent subsidies, constitutes strong

evidence supporting afinding of price suppression.”?®

3. The Panel did not examine supply response in other countries,
invalidating its finding that the “world market” cotton price was

suppressed

232. ThePanel’sanalysis of “price suppression” hinged on its finding that the nature of the
price-contingent U.S. subsidies was to “ stimulate production and exports’ resulting “in lower
world market prices than would prevail in their absence.”** The Panel explained that

“suppressed world prices may follow from an increased supply being infused on the world

Zb5ee, e.g., Panel Report, para. 7.1295.
S’panel Report, para. 7.1308.
8panel Report, para. 7.1308.
®panel Report, paras. 7.1295, 7.1299.
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market, over and above existing available world supply of fungible upland cotton.”?® The
United States disagrees with the Panel’ s analysis of the nature of the challenged price-contingent
subsidies as stimulating production and exports, resulting in lower world cotton prices. The
United States also disagrees with the Panel’ slater anaysis of “the effect of the subsidy.”
However, we note that, on its own terms, the Panel’ s rational e does not support afinding of price
suppression because the Panel has failed to take into account supply and demand response of

other market participants.

233. The Pand’stheory on how U.S. payments caused price suppression wastha U.S.
payments “stimulate[d]” production, which was “infused on the world market, over and above
existing available world supply.” This allegedly “result[ed] in lower world market prices than
would prevail in their absence.” The Panel’s andysis, however, isincomplete. The Panel
apparently only took into consideration the effect of the removal of U.S. payments on U.S.
payment recipients and not the effect of that removal on dl market participants. Thisis
evidenced by the lack of any discussion on how suppliers and users of cotton react to the change

in policy.

234. Aseconomicstells us, reducing supply without any reduction in demand would result in
higher prices. Economics, however, also tdls us that higher prices induce producers to increase
their levelsof production and purchasers to reduce consumption. As producersincrease supply,
prices begin to drop until supply and demand reach a new equilibrium. This resulting new level
of supply, demand, and price would represent the market outcome in the absence of the
programs, and this is what should be compared to the situation in which the programs were still
in place. Thus, to complete its analysis, the Panel should have incorporated adjustment by all

market participants.

Opanel Report, para. 7.1309.
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235. Theinclusion of the adjustment of other suppliers and usersinto the analysisis not
uncommon or an unique approach adopted by the United States for these proceedings. In fact,
Brazil recognized that this represents the appropriate andyss:

» “Itis also important to include multiple countries and regions in the model to reflect
alternative sources of supply and demand when a policy condition changes. For
example, apolicy-induced increase in incentives to produce cotton in the United States . .
. would engender indirect market responses in many other countries that produce or
consume cotton. An increase [decrease] in U.S. subsidies for upland cotton induces
producersin other countries to reduce [increase] area planted to upland cotton in
anticipation of higher [lower] U.S. exports and a decline [increase] in the world market
price. The world market impacts on prices and quantities are an amalgam of the direct

and indirect responses from suppliers and demanders in many locations.”*"

We agree with Brazil’ s explanation that it is “important” to include multiple countries to “reflect

alternative sources of supply” when apolicy condition changes.®?

236. Additiondly, independent studies submitted in this dispute also included in their andys's
the adjustment of all suppliersto the policy change. For example, ICAC stated the following

about the impact of removing U.S. programs:

®lBrazil’s Further Submission, Annex |, paras. 9-10 [italics added].

%2\ e recall that the Panel expressly stated that it did not rely on this model or its resultsin reaching its
findings: “We have not relied upon the quantitative results of the modelling exercise - in terms of estimating any
numerical value for the effects of the United States subsidies, nor, indirectly, in our examination of the causal link
required under Articles 5 and 6.3(c) of the SCM Agreement.” Panel Report, para. 7.1205. See also id., para.
7.1206 (“Without prejudice to the relevance or utility of such simulations generally to a serious prejudice analysis
under Part Il of the SCM Agreement, we would point out our particular concern here, in ensuring procedural
fairness between the parties and the reliability of evidence, that the underlying model itself was not equally
accessible to the parties and, as relevant, to the Panel in these proceedings. Brazil did not itself have access to the
model. While Brazil instructed the organization which owned and operated the model (FAPRI) asto the
modifications and adaptations that Brazil believed needed to be made in order to produce the econometric results
presented to the Panel, Brazil could not itself autonomously check the use of those modifications and adaptations.
When the United States asked to be able to analyse the model and its workings, FAPRI stipulated that neither Brazil
nor the Panel could have similar access.”).
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* It isdifficult to measure the impact of direct subsidies upon cotton prices. A removal of
subsidieswould result in lower production and, thus, higher pricesin the short term.
However, such an impact would likely be offsat, partidly or totally, by shifting world
production to non-subsidizing countries in the medium and long terms. Similarly higher

prices would reduce cotton use.?®®

237. Thus, consistent with basic economics, Brazil and the United States would agree that, in
order to determine the effect of U.S. payments on cotton prices, the Panel should have considered
to what extent other market participants would increase supply or reduce demand in response to
any alleged increase in cotton prices resulting from the absence of U.S. payments. The Panel
failed todo so. Therefore, the Pand erred as a matter of law in finding that certain U.S.
payments suppressed the “world market” price for cotton.

4. The Panel did not find that Brazilian prices in the “world market”

were significantly suppressed

238. The Pand erred in not examining Brazilian upland cotton pricesin the “world market”
the Panel had found to be a*“same market.” That is, the Panel concluded that the A-index was “a
‘price for the purposes of analysing whether or not * price suppresson’ has occurred in the same
‘world market’ for purposes of Article 6.3(c)” and found that that price had been suppressed.?**
However, the Panel never found that the effect of the challenged U.S. subsidies was significant

price suppression of the Brazilian price in the “world market.”?*®

%3 Exhibit BRA-284.

%4panel Report, para. 7.1265.

%5gee Panel Report, para. 1274 (A-index isaworld price); id., para. 7.1303 (single effects-related variable
examined is “world price”).
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239. If thereisno “significant price suppression” of Brazilian prices “in the same market” in
which both U.S. and Brazilian upland cotton is found, there can be no “serious prejudice to the
interests of another Member” (Brazil) within the meaning of Article 5(c) nor any “adverse effects
to the interests of other Members” within the meaning of the chapeau of Article 5° We recdl
that the panel in Indonesia — Automobiles reviewed aU.S. claim of serious prejudice on behdf of
aU.S. company manufacturing products a a European factory. The panel concluded that a
serious prejudice claim must be made with respect to products produced within a Member’s
territory.?®” Here, however, the Panel never found suppression of the price of Brazilian upland
cotton in the “world market.” Therefore, the Panel could not have found significant price

suppression in the same market causing serious prejudice to the interests of Brazil

D. The Panel Erred in Concluding That It Need not Find the Amount of the
Challenged Subsidy

240. The Panel erred in accepting Brazil’s argument that, for purposes of a serious prgudice
claim, Brazil need not allege and demonstrate, and the Panel need not find, the amount of the
challenged subsidy that benefits upland cotton.*®* Under the Panel’s logic, presumably it would

make no difference in a serious prejudice dispute whether the amount of the challenged payment

Z5gimilarly, Subsidies Agreement Article 7.2 requires a complaining M ember’s statement of available
evidence to include evidence of “serious prejudice caused to the interests of the Member requesting consultations”
[italics added].

X’panel Report, Indonesia — Automobiles, para. 14.202. The panel analyzed the question whether the
United States could bring a claim of serious prejudice on behalf of a U.S. company manufacturing products at a
European factory in some detail and concluded that a serious prejudice claim must be made with respect to products
produced within a Member’ s territory and that one Member could not bring aclaim that another Member has
suffered serious prejudice.

%8 ndeed, the United States provided evidence of Brazilian undercutting of the U.S. price for cotton. See,
e.g., U.S. Further Rebuttal Submission, para. 40; Exhibit US-75.

%9See, e.g., Brazil's Further Rebuttal Submission, para. 99 (“In this phase of the proceeding, Brazil need
only show that there is a‘financial contribution’ and a ‘benefit,” within the meaning of Article 1. It does not need to
quantify benefit.”) (18 November 2003); Brazil’s Comments on U.S. 11 February Comments, para. 78 (“Brazil has
argued that Part 111 of the SCM Agreement does not require detailing the precise amount of the subsidies or a
subsidization rate.”) (18 February 2004).
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was $1 or $1 billion. It seemsimplausible to suggest that, for a given subsidy program, these two

amounts of payment would not have different effects on prices and sdes.

241. The Panel’sinterpretation ignores the text and context of Article 6.3(c) of the Subsidies
Agreement, including the terms “benefit” and “subsidized product” and the explicit direction in
Article 6.8 and Annex V to examine “the amount of the subsidy in question” in order to
determine “the existence of serious prejudice’ —that is, identify its effect. Thus, the Panel erred
as amatter of law in concluding that identifying the anount of the subsidy in question was not a

prerequisite for Brazil’s serious prejudice claims.

242. To the extent that the Panel could have included in its analysis counter-cyclical and
market | 0ss assi stance payments to recipients who did not produce upland cotton at all,
moreover, these payments were outside the Panel’ s terms of reference and could not have

benefitted upland cotton.

1. To make a serious prejudice claim, Brazil had to establish the amount
of the challenged subsidy that benefits the subsidized product, upland

cotton

243. ThePanel erred in finding that a complaining party need not establish the amount of the
challenged subsidy in order to for the Panel to evaluate its “effect.” The Panel’s error invalidates
its finding of present serious prejudice with respect to two decoupled payments, counter-cyclicd
payments and market |oss assistance payments.?”® For these payments, the amount of the subsidy
that benefits the subsidized product, upland cotton, was in dispute because the payment is not

tied to upland cotton production, and a payment recipient need not produce upland cotton at all.

2% n the case of challenged marketing loan payments and Step 2 payments, the parties agreed on the amount
of the subsidy.
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Thus, the Panel may have attributed to upland cotton payments that benefitted, in whole or in
part, other products or that benefitted no products at all.

244.  Articles 5(c) and 6.3(c) rely on the term “subsidy”: The requirement that a complaining
party identify the amount of the challenged subsidy stems from the text and context of Articles
5(c) and 6.3(c), which form the basis for Brazil’ s serious prejudice claim. Article 5(c) states that
no Member should cause adverse effects to the interest of another Member, including serious
prejudice, through the use of “any subsidy referred to in paragraphs 1 and 2 of Article 1.” Article
6.3(c) states that serious prejudice may arise where “the effect of the subsidy is. . . significant
price suppression . . . in the same market.” Thus, both of these provisions rely on the term
“subsidy” as defined in Article 1 (entitled “Definition of a Subsidy”).

245.  Context in Article 1: Article 1.1 establishes that “a subsidy shall be deemed to exist” if
thereisafinancia contribution by a government or any form of income or price support plus“a
benefit is thereby conferred.” Thus, Brazil’s clamsagaing “ subsidies provided to US producers,
users, and/or exporters of upland cotton”?"* would require that challenged payments confer a

benefit on those reci pients.”

246. Articles 5(c) and 6.3(c) also use the term “subsidized product”: Further support for the
notion that the amount of subsidy benefit must be identified can be found in the referencein
Article 6.3(c) to a“subsidized product.” The Panel correctly notes that “Article 6.3(c) calls for
an examination of price suppression, and that price suppression necessarily involves the prices of
certain products. Thus, our examination of ‘prices’ in the world market necessarily relatesto
‘prices’ of certain ‘products’.”?”® Thus, Article 6.3(c) suggests that the challenged subsidy must,

in fact, subsidize the product at issue. In the case of a decoupled payment that is not tied to the

ZWT/DS267/7 (panel request).

22Fyrther context for the meaning of the term “subsidy” isfound in Article 14 of Part V of the Subsidies
Agreement on countervailing measures, which is entitled “calculation of the amount of a subsidy in terms of the
benefit to the recipient.”

2panel Report, para. 7.1216 n. 1333.
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production or sale of a particular product, this would require a complainant to identify that part of
the subs dy that benefits the product at i ssue so that the panel may andyze itseffect. Similarly,
to the extent that a subsidy benefits other “ subsidized products’ besides the product at issue,
those subsidy amounts could not be taken into account when determining “the effect of the

SUbSl dy.”274

247. Article 6.8 and Annex V, paragraph 2, direct the Panel to examine the amount of the
subsidy: The Panel ignores crucial contextud support for the foregoing interpretation of the text
of Articles 6.3(c) and Article 5(c) when it ignores Article 6.8 and Annex V of the Subsidies
Agreement. These provisons explicitly direct the Panel to consider certain evidencein
determining whether serious prejudice exists. Incredibly, the Panel instead points to the text of
Article 7.2, which spells out the content of an actionable subsidies consultation request, as
“call[ing] for a qualitative and, to some extent, quantitative analysis of the existence and nature
of the subsidy and the serious prejudice caused.”?”> However, Article 7.2 does not purport to
establish the evidence required to support a serious prejudice claim, nor the evidence to be

examined by apanel. Rather, Article 6.8 doesjust that.

248. Article 6.8 states that, “[i]n the absence of circumstances referred to in paragraph 7, the
existence of serious prejudice should be determined on the basis of the information submitted to
or obtained by the Panel, including information submitted in accordance with the provisions of
Annex V” [italics added]. That is, while Article 7.2 does not directly guide the Panel’s
examination of serious prejudice claims, Article 6.8 expressly directs the Panel to determine “the
existence of serious prejudice” on the basis of, inter alia, information submitted under Annex V.
Annex V, in turn, sets out “Procedures for Developing Information Concerning Serious
Prejudice” [italics added]. What is that information? Paragraph 2 states

2p s we shall see later, Articles 6.3(c), 6.3(d), 6.4, and 6.5’s references to a “subsidized product” call for
an “dlocation methodology” to determine the products that benefit from a subsidy that is not tied to production or
sale of a given product. Such a methodology for determining the “subsidization” of a*“product” is set out in Annex
1V; in fact, thisis the only allocation methodology that M embers have agreed in the Subsidies A greement.

2®panel Report, para. 7.1173 (footnote omitted).
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[T]he DSB shall, upon request, initiate the procedure to obtain such information from the
government of the subsidizing Member as necessary to establish the existence and
amount of subsidization, the value of total sales of the subsidized firms, aswell as

information necessary to analyze the adverse effects caused by the subsidized product.®®

% |n cases where the existence of serious prejudice has to be demonstrated.

That is, Article 6.8, in conjunction with Annex V, paragraph 2, establishes that “information
concerning serious prejudice” includes “ such information . . . as necessary to establish the.. . .

amount of subsidization.”

249. The Panel misreads paragraph 2 of Annex V: We recall the Panel’ s somewhat hidden
explanation of this provision in footnote 1294 of the panel report. Here, the Panel explainsits
view that “[w]e see this as an indication that information relating to the general order of
magnitude of the subsidy could be relevant in agiven case. Werecall, however, that the Annex
V procedures also related to the establishment of the presumption of serious prejudicein Article
6.1 and Annex 1V (based upon an ad valorem rate of subsidization) during the period of
applicetion of tha provision.” The Panel’sreading of Annex V, paragraph 2, falsin two ways.

250. Firdt, the Panel failsto interpret the text of paragraph 2, in particular that the information
subject to these “procedures for devel oping information concerning serious prejudice” are
concerned with *obtain[ing] such information from the government of the subsidizing Member
as necessary to establish the existence and amount of subsidization.” |f information relating to
the “amount of subsidization” merely “could be relevant in agiven case,” it would not be
“necessary to establish” that amount, nor to obtain “such information from the government of the

subsidizing Member,” contrary to the plain text of paragraph 2
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251.  Second, the Panel fails to examine footnote 66, which follows the phrase “as well as
information necessary to analyze the adverse effects caused by the subsidized product.” Footnote
66 reads: “1n cases where the existence of serious prejudice has to be demonstrated.” Under
Article 6.1(a), where certain e ements are established, serious prejudice is deemed to exist
(unless the subsidizing Member overcomes the presumption), and the complaining Member need
not demondrate the existence of serious prejudice. Thus, footnote 66 suggests that only in
Article 6.1 cases will the information “to analyze the adverse effects caused by the subsidized

product” not be “necessary.”

* However, footnote 66 does not suggest any circumstancesin which any other
information identified in paragraph 2, including “such information . . . asnecessary to
establish the . . . amount of subsidization,” will not need to be demonstrated.

Thus, the Panel’ s suggestion that paragraph 2 and the Annex V procedures are limited to Article
6.1 isflatly contradicted by the text of Annex V. In fact, the text suggests that the “amount of

subsidization” is a necessary piece of information for establishing serious prejudice.

252. AnnexV, paragraph 5, also establishes that the information to be considered by the
Panel includes “the amount of the subsidy in question”: The Panel aso ignores paragraph 5 of
Annex V, which details theinformation to be submitted to the Panel pursuant to the Annex V

information-geathering process. Paragraph 5 states:

The information obtained during this process shall be submitted to the panel established
by the DSB . ... Thisinformation should include, inter alia, data concerning the amount
of the subsidy in question (and, where appropriate, the value of total sales of the
subsidized firms), prices of the subsidized product, prices of the non-subsidized product,
prices of other suppliersto the market, changes in the supply of the subsidized product to
the market in question and changes in market shares [italics added].
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Thus, in conjunction with Article 6.8, the existence of serious prejudice should have been
determined by the Pand on the basis of information submitted to it, including “ data concerning
the amount the subsidy in question.” Aswith the text of paragraph 2, there is no indication that

thisinformation isrelevant only to claims under Article 6.1.

253.  Conclusion: Establishing aserious prejudice claim under Articles 5(c) and 6.3(c)
requires identifying the amount of the challenged subsidy that benefits the subsidized product,
upland cotton. Both Articles 5(c) and 6.3(c) rely on the term “subsidy,” which Articles 1 and 14
suggest requires identifying the benefit to the recipient. The use of theterm “subsidized product”
in Article 6.3(c) also requires a complainant to identify that part of the challenged subsidy that
benefits the product at issue. Article 6.8 and Annex V, paragrgphs 2 and 5, direct the Panel to
examine the amount of the subsidization or subsidy in question in order to determine “the
existence of serious prejudice.” Thus, Brazil was required to identify the amount of the
challenged subsidy that benefitted upland cotton in order to establish its claims under Articles
5(c) and 6.3(c).

254. The Pand has no compelling answers for the foregoing interpretation. In fact, as we shall
see, the Panel simply ignored the terms “ subsidy” and “ subsidized product” in Articles 5(c) and
6.3(c), ignored the context provided by Articles 1 and 14 and ignored the express direction to
consider the amount of the subsidy in Article 6.8 and Annex V. In regjecting the U.S. argument
that Brazil must identify the amount of the subsidy that benefits upland cotton, the Panel
primarily interpreted the provisions of Part V of the Subsidies Agreement relating to
countervailing duties rather than interpreting Article 6.3(c) in its context.?”® It isno surprise,
then, that it erred in concluding that Brazil need not identify the amount of the challenged
subsidies that benefit upland cotton.

25ee Panel Report, paras. 7.1166-7.1177 (interpreting or discussing provisions of Part V in paragraphs
7.1166- 7.1168, 7.1170, 7.1176)
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2. Brazil failed to identify the amount of challenged payments decoupled
from upland cotton production that benefit upland cotton, and the

Panel was precluded from making serious prejudice findings

255. Brazil argued, and the Panel agreed, that it need not identify the amount of the subsdy in
guestion to establish its serious prejudice clams. On this view, a complaining party need not
identify whether the amount of the challenged subsidy is $1 or $1 billion so long as “the effect”
of the subsidy is established. Common sense suggests that examining the nature of the
challenged subsidy is not enough; size does matter. Inthis case, at least, common senseis
reflected in the text of the Subsidies Agreement. Articles 5(c) and 6.3(c), read in their context,
establish that Brazil must identify the amount of the “subsidy” that “benefits’ upland cotton, the
“subsidized product.” Article 6.8 and Annex V further establish that to determine the existence
of serious prejudice, the Panel should have considered the amount of the subsidization or the

subsidy in question.

256. Consistent with itslegal interpretation, Brazil failed to identify the amount of the
payments decoupled from upland cotton production — that is, counter-cyclical and market loss
assistance payments — that benefit upland cotton.?”” The Panel, in turn, did not make any finding

on the amount of the challenged subsidies.

* For payments not tied to (decoupled from) upland cotton production, the Panel did not
make any finding on the amount of the subsidy that benefitted upland cotton. The Panel

2\We do note that Brazil offered an in-the-alternative argument that, to the extent the Panel determined it
needed to identify the amount of the subsidy in question, it would rely on its Peace Clause calculation with respect to
these payments. The Panel did not find that Brazil’s allocation methodology identified the amount of the decoupled
paymentsthat benefit upland cotton. The Panel could not have done so because Brazil’s methodology is not based
on any text in the Subsidies Agreement, contrary to basic economic principles, internally inconsistent, and is
contradicted by available information on the record.
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made no suggestion that this amount was small, medium, large, very large, or something

e|$ 278

Thus, the Panel could not have found that the decoupled subsidies in question caused serious
prejudice because Brazil failed to identify the amount of these subsidies benefitting upland
cotton. In fact, the Panel made no finding regarding the amount of decoupled subsidiesin

guestion to support afinding of serious prejudice.

257. Tothe extent the Panel considered the support to upland cotton it determined for
purposes of the Peace Clause comparison,?”® moreover, the Panel committed another legal error
by attributing subsidy benefits to upland cotton from payments that were outside its terms of
reference. Decoupled payments for upland cotton base acres are, in fact, made to recipients who
did not produce upland cotton at al. The uncontradicted facts indicate that approximately 47
percent of farms receiving payments for upland cotton base acres — holding 25 percent of upland

cotton base acres)® — do not plant any upland cotton.?*

» Therefore, these payments were not made to “producers, users, and/or exports of upland

cotton”?? and were outside the Panel’ s terms of reference.

Z®BCompare Panel Report, para. 7.1301-7.1302 (no finding relating to the amount of the counter-cyclical or
market |oss assistance payments) with Panel Report, para. 7.1349 (asserting that “while we do not believe that it is
strictly necessarily to calculate precisely the amount of the subsidies in question, we observe that we have readily
available information on the record showing us that the price-contingent subsidies in question involve very large
amounts of United States government money benefiting United States upland cotton production”).

2% ee Panel Report, para. 7.582 (calculating total amount of payments in respect of upland cotton base
acreage).

#05¢¢ Panel Report, paras. 7.636, tbl A-1 (indicating that approximately 25 percent of upland cotton base
acres are found on farms that do not plant any upland cotton at all).

Blsee Panel Report, paras. 7.623; Comments of the United States of Americaon the February 18, 2004,
Comments of Brazil, para. 26 (March 3, 2004); id., n. 55 (citing Brazil Further Rebuttal Submission, para. 23, which
presented data showing that 46, 45, and 45 percent of farms receiving decoupled payments for upland cotton base
acresreceived no upland cotton marketing loan payments (Brazil's proxy for upland cotton production) in 2000,
2001, and 2002, respectively).

BANT/DS267/7 (panel request).
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* Thereis no evidence that the Panel took note of this fact or excluded such payments

fromits analysis.

To the extent these payments to recipients who did not produce upland cotton were included in
the Panel’ s analysis of the effect of challenged subsidies, the Panel’ s finding of serious prejudice
for decoupled payments would fail. The Panel would have incorrectly analyzed payments not

benefitting upland cotton as having effects on upland cotton production.

3. The Panel’s arguments for why it need not find the amount of the

challenged subsidies do not withstand scrutiny

258. The Panel misunderstood the U.S. argument as based on transposing Part V
methodologies to Part III: The Pand rejected what it labelled “the United States argu[ ment]
that we are under an obligation to precisely quantify the subsidies at issue in our serious
prejudice analysis.” #* It isworth noting at the outset that the Panel overstates the U.S. argument.
We did not focus on the degree of precision with which the amount of the challenged subsidies
must be identified. We did, however, argue that Brazil must “quantify” or identify the “amount
of the subsidy” to ensurethat a subsidy that benefits products other than upland cotton is not
attributed to cotton as well asto alow apanel to determine the existence of serious prgudice. In
rejecting that argument, the Pand simply ignored the terms “subsidy” and “ subsidized product”
in Articles 5(c) and 6.3(c), ignored the context provided by Articles 1 and 14, and ignored the

express direction to consider the amount of the subsidy in Article 6.8 and Annex V.**

259. The Panel’s misunderstanding of the U.S. argument —which transformed in the Panel’s
mind into an argument that it must “allocat[€] absolutely precise proportions of the subsidies to

the product concerned”?®® — may have stemmed fromits view that the U.S. argument that Brazil

3panel Report, para. 7.1179.
B45ee Panel Report, paras. 7.1166-7.1179.
25panel Report, para. 7.1173 [italics added].
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must identify the amount of the subsidy that benefits upland cotton “raise[s] the question of the
appropriateness of applying certain relatively precise quantitative and/or * countervailing duty’
methodol ogies and concepts, found in Part V of (or elsewhere in) the SCM Agreement, when
conducting a ‘serious prejudice’ analysis under Part 111.”2%® The Pand then spent considerable
time determining that “the more precise quantitative concepts and methodologies found in Part V
of the SCM Agreement are not directly applicable in our examination of Brazil’s actionable
subsidy claims under Part 111.”%" (lronically, what the Panel termed the “methodologies found in
Part V” are not actually found in Part V, particularly the treatment of recurring and non-recurring

subsidies, which the Panel accepted.)

260. However, asreflected above, the argument of the United States was not that the
“methodologies found in Part VV” should be applied to Part I11; rather, it was that the text of
Articles 5(c) and 6.3(c), interpreted in the context (as it must be) of Partsl, IIl, and V and
Annex V of the Subsidies Agreement, required identifying the amount of the subsidiesin
guestion benefitting upland cotton in order to determine the existence of serous prejudice.
Therefore, the Panel’ s lengthy exposition on the provisions of Part V relating to countervailing
duties, simply to conclude that identical provisions do not exist in Part 111, was misguided.?®
While the Panel claimed that its conclusion was made “[o]n the basis of the text of Part 1I, and
for the reasons that follow,”?®° there is no interpretation in this portion of the panel report of the
text of Articles 5(c) and 6.3(c) in their context. The Pand’sfailure to actually interpret that text,

and instead to interpret Part VV and look for the same wordsin Part 111, was legal error.

261. The Panel’s reliance on the consultation provision in Part I1l is misplaced: The Panel

spent considerable time dwelling on Article 7.2, which sets out the content of an actionable

5panel Report, para. 7.1166. See also Panel Report, para. 7.1177 (“[W]e decline to transpose directly the
guantitative focus and more detailed methodological obligations of Part V into the provisions of Part Il of the SCM
Agreement.”) (footnote omitted).

B’panel Report, para. 7.1167 (footnote omitted).

285¢¢ Panel Report, paras. 7.1166-7.1177 (interpreting or discussing provisions of Part V in paragraphs
7.1166- 7.1168, 7.1170, 7.1176)

®panel Report, para. 7.1167.
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subsidies consultation request. The Panel derived from this provision the lesson that a serious
prejudice analysis “ call[s] for a qualitative and, to some extent, quantitative analysis of the
existence and nature of the subsidy and the serious prejudice caused.”*® However, as noted
above, Article 6.8, in conjunction with Annex V, Sates tha “ the existence of serious prejudice
should be determined on the basis of” certain “information concerning serious prejudice,” which
includes “such information . . . as necessary to establish the . . . amount of subsidization.” Thus,
the Panel’ s reliance on Article 7.2 to conclude that it need not consider the amount of the subsidy

Is misplaced.

262. The Panel also reasoned that under Article 7.3, which expresses that the purpose of
consultationsisto “clarify the facts of the situation,” the pertinent “facts’ logically pertain to the
“existence and nature of the subsidy in question,” which is the subject of thefirst part of a
consultation request under Article 7.2 However, Article 7.3 does not limit “the facts of the
situation” to those dements set out in Article 7.2. In fact, Articdles 6.8 and Annex V establish
that “thefacts of the situation” in the case of a serious prejudice claim include “the amount of the
subsidy in question.” GATT 1994 Article XV1:1, which relates to serious pregudice, requires
Members to notify “the extent and nature of [any] subsidization™ [italics added] affecting trade.
Annex V aso provides procedures in serious prejudice disputes through which a complaining

party may obtain information “to establish the . . . amount of subsidization.”

4. Conclusion

263. Insum, the Panel erred as a matter of law in concluding that Brazil need not identify, and
the Panel need not find, the amount of the challenged subsidy that benefits the subsidized
product, upland cotton, to establish a serious prejudice claim under Articles 5(c) and 6.3(c).
Brazil argued that it need not identify the amount of the subsidy in question and therefore failed

Opanel Report, para. 7.1173 (footnote omitted).
®Ipanel Report, para. 7.1174-7.1175.
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to identify the amount of the payments decoupled from upland cotton production —that is,
counter-cyclical and market loss assistance payments — that benefit upland cotton. In fact, the
Panel made no finding regarding the amount of decoupled subsdiesin question Therefore, Brazil
did not establish aprima facie case of serious prejudice with respect to these payments, and the

Panel could not have found that the decoupled subsidies in question caused serious prejudice.

E. The Panel Erred in Concluding That It Need not Allocate Subsidies not Tied
to Current Production of Upland Cotton (Decoupled Payments) over

Recipients’ Total Sales

1. Introduction

264. A related legal error was the Panel’ s conclusion that subsidies not tied to current
production of upland cotton (decoupled payments) need not be allocated over the total sales of
the recipients.®? In reaching this conclusion, the Panel failed to interpret the text of Articles 5(c)
and 6.3(c) in their context. Further, in the absence of afinding of the amount of the decoupled
payments that benefit upland cotton using an appropriate methodol ogy, such as that suggested by
paragraph 3 of Annex 1V, the Panel must have attributed payments that benefit other subsidized
products to upland cotton. By failing to identify the amount of decoupled payments benefitting
upland cotton, the Panel’ s serious prejudice finding with respect to counter-cyclical and market

loss assistance paymentsisinvalid and must be reversed.

2. The text and context of Articles 5(c) and 6.3(¢) require identifying the
amount of the subsidy that benefits the subsidized product

265. Asexplained in the previous section, establishing a serious prejudice claim under

Articles 5(c) and 6.3(c) requires identifying the amount of the challenged subsidy that benefits

22panel Report, para. 7.1186.
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the subsidized product, upland cotton. Both Articles 5(c) and 6.3(c) rely on the term “subsidy,”
which Articles 1 and 14 indicate requires identifying the “ benefit” conferred. The use of the term
“subsidized product” in Article 6.3(c) also requires a complainant to identify the extent of the
subsidization of the product at issue by the challenged payments. Finally, Article 6.8 and Annex
V, paragraphs 2 and 5, direct the Panel to examine the amount of the subsidization or subsidy in
question in order to determine “the existence of serious prejudice.” Thus, Brazil was required to
identify the amount of the challenged subsidy that benefitted upland cotton in order to establish

its serious prejudice claims.

266. Thereferencein Article6.3(c) to a*“subsidized product” —and similar referencesin
Articles 6.3(d), 6.4, and 6.5 and Annex V, paragraphs 2 and 5 — establish that the challenged
subsidy must, in fact, subsidize the product at issue. That is, whereapayment is“decoupled”’ —
not tied to the production or sale of a particular product — there must be some allocation of the
subsidy to the products a recipient produces or sells. Thisfollows from basic economics: the
same dollar payment cannot be deemed to provide one dollar of subsidy to two different products
since this would amount to double-counting of the “benefit” provided by that one dollar of
subsidy. Brazil does not disagree since its elaborate and illogical “alocation methodology” for
purposes of the Peace Clause was precisely an effort to allocate each dollar of decoupled

payments as “support to” upland cotton or some other crop.

3. An allocation methodology to allocate a non-tied subsidy across the

products a recipient produces is set out in Annex IV

267. The Pand isrightin asserting that Part 111 of the Subsdies Agreement does not explicitly
set out a methodology for determining the amount of a subsidy that is not tied to production or
sale of agiven product that benefits a particular product. It would be surprising if these
provisions had gone into such detail. However, that does not mean that the Agreement is silent
on thistopic. Important context for the term “subsidized product” as used in Article 6.3(c),

6.3(d), 6.4, and 6.5 isfound in Annex 1V, which sets out methodologies for determining the rate
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of “subsidization” of a*“product” for purposes of the now-defunct Article 6.1(a). Infact, thisis
the only allocation methodol ogy that Members have agreed in the Subsidies Agreement. Thus,
where an allocation of the subsidy in question is necessary between the “ subsidized product” and

other products the recipients produce, Annex IV provides essentia context.

268. Infact, Annex IV expressly sets out an agreed methodology for determining the amount
of asubsidy that is not tied to production or sale of agiven product. In such acase, paragrgph 2
establishes that “the value of the product” that is subsidized is equal to “the total value of the
recipient firm’'s sales.”?** (By way of contrast, where a“subsidy is tied to the production or sde
of agiven product, the value of the [subsidized] product shall be calculated as thetotal value of
the recipient firm’s sales of that product.”**) Thus, Annex IV suggests a methodology for
determining the amount of a non-tied subsidy that benefits a given product: the subsidy would be
allocated to the product according to the ratio of the value of sales of that product to the total

value of the recipient firm’'s sales.

269. The United States did not argue that Annex IV was directly applicable to a serious
prejudice claim under Article 6.3(c).?® We did argue that an allocation methodology was
necessary to determine the amount of the decoupled subsidiesin question that benefitted upland
cotton, according to the text and context of Articles 5(c) and 6.3(c). We further argued that this
allocation methodology must make economic sense by recognizing that a payment that is not tied
to the production or sale of a given product benefits all of the products the recipient produces.
Allocating such a non-tied payment exclusively to one product over another would be
economically arbitrary. Annex 1V indicates an economically neutral methodology to allocate the

benefits of non-tied subsidies to which Members have agreed.

23gybsidies Agreement, Annex IV, para. 2 (footnote omitted).
2subsidies Agreement, Annex 1V, para. 3 [italics added)].
®panel Report, para. 7.1185.
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270.  Annex V provides further contextual support for the notion that allocating a subsidy
across the total value of the recipient firm’s sales may be necessary in agiven case. Paragraph 2
establishes that “information concerning serious prgudice” includes “such information . . . as
necessary to establish the. . . amount of subsidization, the value of total sales of the subsidized
firms, as well asinformation necessary to analyze the adverse effects caused by the subsidized
product” [italics added]. We recall that the footnote following the phrase “information necessary
to analyze the adverse effects caused by the subsidized product” expressly states “[i]n cases
where the existence of serious prejudice has to be demonstrated,” which would exclude clams
under the expired Article 6.1(a) where only the ad valorem rate of subsidization had to be shown.
However, the phrase “such information . . . as necessary to establish . . . the value of total sales of
the subsidized firms’ isnot limited to any particular case, for example, disputes under Article

6.1(a) where the provisions of Annex IV were directly applicable.

271. Indeed, paragraph 5 of Annex V contains a further reference to information that “ shall be
submitted to the Panel,” which includes “the amount of the subsidy in question (and, where
appropriate, the value of total sales of the subsidized firms).” Two points can be drawvn from this

text.

* First, it issignificant that the phrase “value of tota sales of the subsidized firms’ is
expressed as a parenthetical to “the amount of the subsidy in question,” suggesting that
the amount in question may depend on the allocation of the payment across the recipients
total sales.

» Second, the phrase “where appropriate” is not limited to claims under the expired
Article 6.1(a), where the provisions of Annex IV were directly applicable. Rather than
referencing Article 6.1(a) or the provisions of Annex 1V (asin footnote 14 in the
Subsidies Agreement), the use of the phrase “where appropriate” suggests that the “value
of total sdes of the subsidized firms’ may be “appropriate” in other circumstancesin

order to identify “the amount of the subsidy in question.”
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Thus, paragraphs 2 and 5 of Annex V provide further contextual support for the notion that
allocating a subsidy across the total value of the recipient firm’s sales could be necessary to
determine the amount of the subsidy in question, a fundamental step in establishing a serious
prejudice claim. Indeed, such an allocation methodology is “ appropriate” where a chalenged

subsidy is not tied to the production or sale of agiven product.

4. The Panel erred as a matter of law in finding that Brazil need not
allocate non-tied subsidies to all of the products the recipients
produce, and the Panel therefore could not find that such decoupled

payments caused serious prejudice

272. Inlight of the text of Articles 5(c) and 6.3(c), read in al of its context, the Panel erred as
amatter of law in concluding that Brazil need not allocate non-tied subsidies to all of the
products the recipients produce in order to identify the amount of the subsidy in question that
benefits upland cotton. Further, we recdl that the Panel appears not to have made any finding
with respect to the amount of the decoupled payments it examined for purposes of Brazil’s
serious prejudice claim. It is not possible to make a finding that the effect of the subsidy is

serious prejudi ce without first identifying the amount of the subsidy.

273. Brazil needed to advance evidence and arguments sufficient to make its case, which

included identifying the amount of the decoupled subsidies that benefitted upland cotton.?*®

» Brazil failed to bring forward evidence and arguments to allow non-tied payments to be
allocated according to a neutra methodology, such as that set out in Annex 1V —for
example, Brazil never provided evidence relating to “the total value of the recipient

firm[s'] sales.”

265ee, e.g., U.S. Answer to Panel Question 256, paras. 183-186 (December 22, 2003); U.S. Comments on
the Comments of Brazil to U.S. Data Submitted on December 18 and 19, 2003, paras. 22-34 (February 11, 2004).
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* In the ongoing discussion in the Negotiating Group on Rules, Brazil has proposed that
Members adopt a“guideling” on calculating the amount of the subsidy for countervailing
measures precisely along these lines: “If the benefit of a subsidy is limited to a particular
product, the denominator should reflect only sales of that product. If thisis not the case,

the denominator should be the recipient’ s total sales.”*’

* Inthisregard, we note that Brazil never explained why it would make economic sense
and be consistent with the Subsidies Agreement to allocate a non-tied subsidy across the
total value of the recipient firms' sales for purposes of countervailing measures and
Part V —as Brazil proposes all Members should®®® —but not for purposes of serious

prejudice and Part 111.

Therefore, Brazil failed to identify the amount of the decoupled subsidies that benefitted upland
cotton, and the Panel could not make a serious prejudice finding with respect to counter-cyclical

and market |oss assistance payments.

274. Inclosing, we note that Brazil and the Panel’ s approach ignores the economic reality that
decoupled payments benefit al of the recipient’s sales. By failing to employ aneutral allocation
methodology that recognizes this commonsense point, the Panel must have attributed subsidy
payments that benefit other subsidized products to upland cotton. By assuming that 100 percent
of these decoupled subsidies benefitted upland cotton, the Panel relieved Brazil of its burden of
proof. Thus, the Panel’ s failure to find the amount of decoupled payments benefitting upland
cotton invalidatesits serious prejudice finding with respect to counter-cyclical and market loss

assistance payments.

P7gee U.S. Further Rebuttal Submission, para. 12 (November 18, 2003) (citing Paper by Brazil,
Countervailing Measures: Illustrative Major Issues, TN/RL/W/19, at 6 (7 October 2002)).

28| fact, some M embers, such as the European Communities, already do. See U.S. Further Rebuttal
Submission, para. 12 n.4 (November 18, 2003) (citing EC Guidelinesfor the Calculation of the Amount of Subsidy
in Countervailing Duty Investigations, OJ C 394/6, at 13 (17 December 1998) (“If the benefit of a subsidy islimited
to a particular product, the denominator should reflect only sales of a product. If this is not the case, the denominator
should be the recipient’s total sales.”)).
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F. The Panel Erred in Making Serious Prejudice Findings with respect to Past
Recurring Subsidies That No Longer Existed

1. Introduction

275. Inthisdispute, Brazil challenged annudly recurring subsidy payments not only with
respect to the marketing year underway at the time of its panel request and panel establishment,
but also with respect to past recurring subsidy payments that related to marketing years 1999-
2001 (that is, between the period August 1, 1999 - July 31, 2002). The United States requested
the Panel to find that no serious prejudice findings could be made with respect to these past
recurring subsidies. Because those subsidies are alocated (“ expensed”) to the marketing year to
which they relate and benefit production in that year, there is no benefit, and therefore no subsidy
exists, in a subsequent marketing year. In that subsequent year, a new annually recurring subsidy
payment is made and could be subject to challenge (in the present case, the marketing year 2002

payments).

276. The Panel rejected this view of annually recurring subsidies. In so doing, the Panel made

two related legal errors.

277. Firgt, the Panel erroneously concluded that the payments need not be allocated to the
marketing year to which they relate (that is, need not be “ expensed”), despite the fact that the
Panel fully (and appropriately) expensed those payments to their respective marketing years for
Peace Clause purposes. Thus, the Panel could not have found that the effect of those past
subsidy payments “is’ significant price suppression and present serious prejudice because those

subsidies for marketing years 1999-2001 no longer existed at the time of panel establishment.

278.  Second, the Panel never found (as Brazil had alleged) that the past recurring subsidy
payments at issue (that is, those from marketing years 1999-2001) had continuing effects at the
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time of panel establishment, such that “the effect of” those expired payments “is’ significant
price suppression. Thus, in the absence of afinding that past recurring subsidy payments had
continuing effects, the Panel erred in making afinding of present serious prejudice related to past

recurring subsidy payments.

279. Asaresult, the Panel erred in making serious pregudice findings with respect to the
annually recurring subsidy payments at issue — marketing loan payments, Step 2 payments,
counter-cyclical payments, and market |oss assistance payments — for marketing years 1999-
2001. The United States first explains the proper dlocation of subsidy benefits for annually

recurring subsidy payments, then turns to each legal error by the Panel.

2. Annually recurring subsidies cannot benefit a subsequent year’s
production and should be allocated (expensed) to the marketing year

to which they relate

280. Brazil’s claims with respect to annually recurring subsidies provided with respect to past
marketing years (1999-2001) raises the question of how subsidies should be allocated over time.
Thisissue arises because a subsidy does not exist in perpetuity; rather, Article 1 establishes that a
constituent element of a subsidy is that it confers abenefit.®® Thus, if a past subsidy payment no
longer provides a benefit, the “subsidy” ceases to exist within the meaning of the Subsidies

Agreement.

281. Theissue of for what period of time a subsidy confers a benefit is not handled with great
precision in the Agreement. Nonetheless, in basic economic terms, if a payment recurs annudly
and could be deemed to affect arecipient’s production decisions or subsidize a product in agiven
year (“recurring” subsidies), it would make sense to dlocate the benefit of that payment to that

particular year. On the other hand, if the payment is such that its benefits could be deemed to

29gubsidies Agreement, Article 1.1(b).
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extend over time and continueto affect production decisions (“non-recurring” subsidies), it

would make sense to allocate the benefit of that payment over time.

282. Severa sources provide contextual support for thisinterpretation. For example,

Annex IV, paragraph 7, provides:

* “Subsidies granted prior to the date of entry into force of the WTO Agreement, the
benefits of which are allocated to future production, shall beincluded in the overal rate
of subsidization” (emphasis added).

Theitalicdzed phrase indicates that the drafters took it for granted that the benefits of certain
subsidies should be allocated to future production, and, for them, the only question was whether

this principle should extend to subsidies provided before the WTO Agreement entered into force.

283. That the drafters took the principle of allocation over time for granted is not surprising.
The concept is long-standing and familiar in the subsidies and antidumping duty context. Other

supporting sources include:

» The Tokyo Round Subsidies Code Committee adopted Guidelines on Amortization and
Depreciation, the first sentence of which states: “Certain subsidies exist which should be

spread over time.”3®

o Article 2.2.1.1 of the Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994 (* Antidumping Agreement”), which deals with the
calculaion of cost of production, singles out “ non-recurring items of cost which benefit

future and/or current production” [itdics added].

30SCM /64, BISD 32S/154, para. 1 (April 25, 1985).
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* InUS - Lead Bar 11, the Appellate Body found that it was permissible for an
investigating authority in a countervailing duty proceeding to rely on arebuttable
presumption “that a ‘benefit’ continues to flow from an untied, non-recurring ‘financia
contribution’” [italics added] ** Thus, the Appellate Body has acknowledged that “non-

recurring” subsidies may be allocated over time.

* The Report by the Informal Group of Experts to the Committee on Subsidies and

Countervailing Measures, GISCM/W/415/Rev. 2 (15 May 1998), recommends that
certain subsidies be expensed to the year of receipt and that the benefits from other

subsidies be allocated over time.3*

Thus, although the Subsidies Agreement does not expresdy identify those subsdies “the benefits
of which are allocated to future production,” these additional sources suggest that subsidies that
are “non-recurring” should be allocated over time, while subsidies that are “recurring” should be

303

expensed to the year to which they relae.

284. If subsidy benefits are not allocated to future production, they must be expensed —that is,

allocated to production in the time period during which the subsidy is received.

lappellate Body Report, U.S. — Certain Hot-Rolled Steel Products, para. 62.

%2The Group recommended that, as a general proposition, recurring subsidies be expensed and non-
recurring subsidies be allocated. See Report by the Informal Group of Experts to the Committee on Subsidies and
Countervailing Measures, G/SCM/W/415/Rev. 2 (15 May 1998), Recommendation 1 & paras. 1-12. The Informal
Group also specifically recommended that price support payments generally be expensed. See id., Recommendation
1. In making these recommendations, the Informal Group follows the logic noted above: where there are not reasons
to allocate subsidy benefits to future production, the subsidy must be expensed, and once the benefit was exhausted
in the time period during which the subsidy is received, the subsidy ceased to exist. See, e.g., id. para. 12 (“Whether
asubsidy is oriented towards production in future periods, consists of equity, or is carried forward in the recipient’s
accounts were viewed as related to the question whether its benefits persist beyond a single period, and hence
whether it should be allocated to future periods.”).

33| ndeed, Brazilian, EU, and U.S. countervailing duty practice all employ this very distinction between
recurring and non-recurring subsidies. See U.S. Further Rebuttal Submission, paras. 22-24 (November 18, 2003).
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* Thus, in the context of this dispute, a subsdy the benefits of which are expensed to
production/salesin 2001 cannot be said to be causing serious prgudice in 2002 because
the subsidy has ceased to exist. The “benefit” — one of the constituent elements of a
“subsidy” under Article 1 —was used up in 2001. Once the benefit was exhausted, the
subsidy ceased to exist.

Because the recurring subsidies provided in each of marketing years 1999, 2000, and 2001
ceased to exist when the benefit was used up for production in those years, the effect of those
subsidies cannot bethe subject of subsdies clamsin marketing year 2002. Thus, these past
payments could not form part of Brazil’ s present (marketing year 2002) serious prejudice claims
nor the Panel’ s findings.

285. Consider ahypothetical situation in which annualy recurring subsidies were provided
through marketing year 1999 and then sopped. Could a complaining party bring an action in
marketing year 2002 alleging serious prejudice? If the subsdy was, in fect, recurring, then it
benefitted production in marketing year 1999 and could not also benefit production in marketing
year 2002. That is, there could be no adverse effects in marketing year 2002 because no subsidy
benefit exists. On the other hand, if the subsidy could be deemed to be benefitting production in
marketing year 2002, it would properly be characterized as a non-recurring subsidy. It could then
be challenged in marketing year 2002 because part of the subsidy benefit would have been
allocated to future production, including production in marketing year 2002.

3. The Panel erred by failing to expense the challenged recurring

subsidies

286. The Panel’s explanation for not expensing the challenged recurring subsidies does not

withstand scrutiny: Agdainst the foregoing interpretation, the Panel has only this rgoinder:
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If the text of Part |11 of the agreement imposes no such general requirement to quantify
the overall amount of the subsidy, then it aso, logically, cannot impose any more precise
conceptual or methodological requirements. Thus, we find no textual support in the
serious prejudice provisionsin Part |11 for the United States argument that annually
recurring subsidies must be “expensed” to one year aone, so that the “benefit” of the
measure does not survive past that year. The concept of “benefit” is a definitional
element of a subsidy pursuant to Article 1.1(a)(2) of the SCM Agreement. Inasmuch as
we are not required to calculate an amount of “benefit”, we cannot logicdly be required

to conduct any sort of precise “expensing” of the “benefit” 3

There are several errors in the Panel’ s gatement.

287. Firdt, asexplained previously, the text of Articles 5(c) and 6.3(c), read in their context, do
requirethat the amount of the subsidy that benefits upland cotton beidentified in order to
determine whether serious prejudice results from the subsidy. Therefore, the premise to the

Panel’ sfirst sentenceisfalse.

288.  Second, the Panel gatesthat it finds no text that requires annually recurring subsidies to
be expensed so that the benefit would not survive past that year. However, the very notion of a
“benefit” raises the question of whether and how long the benefit exists. Brazil provided no
evidence beyond mere assertion that subsidy payments for past marketing years have ongoing
effects, currently causing serious prejudice. The Panel has not provided any analysis or made
any findings that suggest that the benefits of these annuadly recurring subsidies should be
“alocated to future production” (in the words of Annex 1V, paragraph 7). In fact, both parties
and the Panel treat these recurring subsidies as fully expensed in the year to which they relate.

%%“panel Report, para. 7.1179 (footnote omitted).
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289. Third, the Panel’ s statement that “[ijnasmuch as we are not required to calculate an
amount of ‘benefit’, we cannot logicaly be required to conduct any sort of precise ‘expensing’ of
the ‘benefit’” isflawed. The Pand is required to calculate an amount of benefit —that is, the
amount of the subsidy in question that benefits the subsidized product, upland cotton. Moreover,
even if the Panel were not required to cal culate an amount of benefit, it does not follow that it
would not be necessary to determine how long the benefit exists. Asthe Pane notes, a* benefit”
isadefinitional element of a“subsidy” under Article 1. The Appellate Body has already
recognized that it is necessary in certain situations to analyze whether a subsidy has * passed
through” to a purchaser. This pass-through analysis requires examining whether there is any
longer a benefit. Similarly, if the benefit for a subsidy provided for marketing year 1999 no
longer exists in marketing year 2002, then no subsidy exists in marketing year 2002 to cause
serious prejudice, whatever the amount of subsidy in marketing year 1999. There could be no
“effect of the subsidy” in marketing year 2002 because thereis no “subsidy” in that year. Thus,
the Panel should have determined whether to expense these annudly recurring payments or to

allocate their benefits to future production.

290. The challenged payments are recurring and those for past years no longer existed and
could not be causing serious prejudice: Thereisno question in this dispute that the challenged
payments are annually recurring subsidies. Brazil has conceded the point,** and the Panel
agrees.®® Moreover, we note that Brazil allocated the entire amount of the payments for a given
marketing year to that year’s production for purposes of its economic model estimating the effect
of the subsidies in each year between marketing year 1999-2002.%°" Thus, Brazil and the Panel

implicitly concede that these annually recurring subsidies are appropriately expensed to the year

%%®For example, Brazil's allocation methodology, which it argues can apply for both Peace Clause and
serious prejudice purposes, allocates decoupled payments for marketing year 1999 solely to marketing year 1999.
The methodology does not allocate any portion of those marketing year 1999 payments to future production.

3%Brazil and the Panel allocated these paymentsin full to the marketing year for which they were given for
purposes of the Peace Clause analysis of the “support” that current measures “grant.” See, e.g., Panel Report, para.
7.596 (table showing comparison of support using budgetary outlays for each of the 1999-2002 marketing years).

S"Brazil’s Further Submission, Annex |, paras. 27 - 61 (description of modeling of programs, applying
subsidies for each crop year to that crop year).



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 140

to which they relate. The subsidy benefit of such payments then exists only in that marketing
year, and that subsidy would not benefit a subsequent year’ s production.

291. Thus, the Panel erroneously concluded that the payments need not be allocated to the
marketing year to which they relate. Because these payments are made annually with respect to a
particular marketing year, they are appropriately expensed to, and therefore deemed to be used up
in, that marketing year. Thus, the Panel could not have found that “the effect of the subsidy” —
that is, past recurring payments—“is’ significant price suppression and present serious prejudice
because those subsidies for marketing years 1999-2001 no longer conferred a benefit — and
therefore were not longer “subsidies’ within the meaning of the Subsidies Agreement — at the
time of panel establishment.

4. The Panel did not find, and could not have found, that past recurring

subsidy payments had continuing effects

292. Brazil alleged continuing effects from these past payments despite its concession that
these subsidies were recurring.®® The United States does not believe that past recurring subsidy
payments could have continuing effects within the meaning of Articles 5(c) and 6.3(c) because
those payments were no longer conferring a“ benefit” and therefore were no longer “subsdies”

within the meaning of the Subsidies Agreement.

* However, even if past subsidies that have ceased to exist could have continuing effects,
the Panel never found that the past recurring subsidy payments at issue (that is, those
from marketing years 1999-2001) did, in fact, have continuing effects at the time of panel
establishment.

%%8gee Brazil’s Further Submission, paras. 193-96 (September 9, 2003).
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That is, the Panel never found that “the effect of” those past payments (that no longer conferred a
benefit) “is” significant price suppression. In fact, the Panel’ s finding of significant price
suppresson “in theperiod MY 1999-2002" suggests that it found that the payments it expensed
to past marketing years had effects in those marketing years. 1t does not suggest tha they could
also have effects in subsequent marketing years. Thus, Brazil alleged that past recurring subsidy
payments “have caused and continue to cause”*® serious prejudice through continuing effects,
but the Panel did not so find. Without such afinding (which itself would have been legal error),
the Panel could not have found that past recurring subsidy payments were causing present serious

prejudice.

293. We note that the Panel in its report appeared to countenance the possibility that a subsidy
that no longer exists could continue to have an effect: “ Subsidies granted under expired
measures may have had adverse effects at the time they werein effect, and may still have lasting

adverse effects.”*° However, the Panel does not explain how thisis so.

* If such past payments “ still have lasting adverse effects,” they must be continuing to
affect current production of the subsidized product. In that case, they would be non-
recurring subsidies, such asinvestment subsidies or equity infusions, allocated to future

production.

* However, if payments affect production in a given year and subsidize productsin a
given year, then those payments are recurring subsidies and will not “ still have lasting
adverseeffects’ in later years. As noted earlier, there can be no “ effect of the subsdy” in

alater year because no “subsidy” still exists.

%9See, e.g., Brazil’s Further Submission, section 3 (September 9, 2003) (heading).
3panel Report, para. 7.1201. The footnote to this sentence cites to “Panel Report, Indonesia - Autos, para.
14.206.”
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294. We note that, even if the Panel had made a finding with respect to crop years before
marketing year 2002, such afinding would have lacked alegal basis under the WTO Agreement.
Under Article 5(c) and 6.3 of the Subsdies Agreement, Brazil’ s burden of proof required it to
demonstrate what “the effect of the subsidy is.” Asthe terms of reference of the Panel were
established in marketing year 2002, Brazil was obligated to show (and the Panel obligated to

examine) was the “effect of the subsidy is” in that marketing year.

295. However, as already explained, because the recurring subsidies provided in each of
marketing years 1999, 2000, and 2001 ceased to exist when the benefit was used up for
production in those years, they could not also benefit production in marketing year 2002. Thus,

such past payments could not form part of Brazil’s subsidies claims.

296. It follows that the Panel could not make findings with respect to payments in such past
marketing years. For example, under DSU Article 11, apand’ s task isto make an objective
assessment of the “matter before it, including an objective assessment of ... the applicability of
and conformity with the rdevant agreements,” and the “matter” comprises the complaining
party’s measures and daims.®* A panel’s task does not extend to making findings of conformity
outside the “matter before it”, and therefore this Panel could not make findings in respect of
payments that could not form part of Brazil’s claims. Furthermore, DSU Article 19.1 provides
that “[w]here apanel or the Appellate Body concludes that a measure is inconsistent with a
covered agreement, it shall recommend that the Member concerned bring the measure into
conformity with that agreement [footnotes omitted and emphasis added].” Panels are not
authorized to make recommendations about a measure that, because it no longer exists, is no

longer inconsistent with the WTO Agreement (regardless of whether it in fact ever was).**?

See, e.g., Appellate Body Report, Guatemala Cement, para. 72.
325ee also Section VII1(C) below.
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297. It bears noting that there would not be any utility to making findings on claims regarding
expensed payments from past years since no remedy would be available: those subsidies have
already ceased to exist and therefore cannot be withdrawn and no longer could be having adverse
effects.

298. The United States would like to make clear, however (asit also explained to the Panel),
that the foregoing analysis does not mean that market conditions or payments made during
marketing years 1999, 2000, and 2001 were necessarily irrelevant to the Pand’ s work. For
example, to the extent payments made in marketing year 2002 are similar in structure or
operation to past payments, evidence relating to those past payments could provide useful context
for understanding the operation and effect of current (i.e., marketing year 2002) subsidies.
Similarly, market conditions in past marketing years could provide useful context for
understanding current and projected market conditions and alleged effects of challenged
payments. However, using evidence with respect to past marketing yearsis different from

considering claims and making findings with respect to payments expensed in those years.

S. Conclusion: The U.S. interpretation does not preclude challenges to

all past payments nor to recurring subsidies generally

299. The Pand appears to have been concerned that precluding claims against the payments
(such as the challenged payments for previous marketing years) would somehow prevent any
serious prejudice challenges from being made. Thisisincorrect. If apast payment is non-
recurring, the simple fact that it was made in the past (for example, in a previous year) does not
shield it from challenge. Rather, that portion that is allocated to future production is susceptible
to challenge. The “amount of the subsidy in question” for a given year would be the amount of
the total subsidy that is alocated to that year — that is, the portion that benefits the current year’s
production. Thus, under the U.S. interpretation of Articles 5(c) and 6.3(c), non-recurring

subsidies paid in the past are susceptible to serious prejudice challenge.
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300. With respect to recurring payments for past marketing years, because the subsidy no
longer exists, no serious preudice challenge can be brought. Therewould not be any utility to
making findings on claims regarding expensed payments from past years since no remedy would
be available: those subsidies have aready ceased to exist and therefore cannot be withdrawn and
no longer could be having adverse effects. However, the recurring subsidies for the year in
which the panel is established are subject to challenge. Moreover, with respect to future years, a
complaining party could bring (as Brazil did) a challenge to a subsidy program “as such” or a
claim of threat of serious prejudice. Thus, the U.S. interpretation of Articles 5(c) and 6.3(c), read
in the context of Article 1 and Annex 1V, would not shield recurring subsidies from meaningful

challenge and disciplines.

G. The Panel erred in failing to determine the extent to which processed cotton

benefitted from subsidies provided with respect to raw cotton

301. Another error committed by the Panel was that it failed to determine — and excused Brazil
from having to demonstrate — the extent to which processed cotton benefits from subsidies
provided with respect to raw cotton.*® Thiswas a significant error, because many of the
subsidies at issue are paid to producers of raw cotton that is processed and sold before being
traded.®* Whether a subsidy to cotton producers can properly be attributed to processed cotton
depends upon the facts of the case. For example, a subsidy to a cotton producer cannot be
attributed to processed cotton produced by an independent processor, unless it can be
demonstrated that al, or some portion, of the subsidy benefit passed through to the processor.
Accordingly, absent a detailed analysis of the facts, the Panel could not find that sales of
processed cotton had any adverse effects.®® Put differently, the fact that raw cottonisa

%13 panel Report, para. 7.1180-7.1181.

S14Marketing loan payments and crop insurance payments are paid to cotton farmers who plant or produce
cotton. Step 2 payments are paid to domestic mills or exporters of processed cotton. Production flexibility contract
payments, market loss assistance payments, direct payments, and counter-cyclical payments were and/or are paid to
holders of base acres, who may or may not be farmers producing cotton.

%5 Similarly, the effect of the subsidy would presumably be affected if only part of it passed through to the
recipient. However, the Panel made no findings in this connection either.
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“subsidized product” does not provide a basis to assume that processed cotton is a subsidized
product. However, Brazil made no showing, and the Panel made no findings, regarding whether
there was afactual basis to find that the benefit to the direct recipient of the subsidy — the cotton

producer — flowed to the cotton processor.

302. The Pand acknowledged the possible relevance of a pass-through analysis.®*° It even
guoted from the relevant Appellate Body report — US — Sofiwood Lumber IV — and stated that the
principles identified by the Appellate Body related to the definitiona € ements of asubsidy.®”
However, the Panel brushed all of this off with the pronouncement that “again, the textual
distinctions between Parts 111 and V lead usto believe that while the countervailing ‘ pass-
through’ principles may well be relevant, they are not directly applicable to our examination of

serious prejudice under Articles 5(c) and 6.3(c) of the SCM Agreement.”*'®

303. Presumably, by the use of “again,” the Panel was referring to its theory that because this
dispute involved a claim of serious prejudice under Part 111 of the Subsidies Agreement, the Panel
did not need to determine the amount of the subsidy that benefits the subsidized product.

Rather, the Panel improperly assumed that 100 percent of the subsidy provided to producers of
the input passed through to producers of the processed product. However, there was no basis for

this assumption.

304. ThePanel erred in dismissing the relevance of the US — Softwood Lumber IV dispute. As
the Appelate Body explained in that dispute, the question is: “Where the producer of theinput is
not the same entity as the producer of the processed product, it cannot be presumed, however,
that the subsidy bestowed on the input passes through to the processed product.”*** Asthe
Appellate Body further explained:

%16 panel Report, para. 7.1181 (“These principles ... are also of relevance to our examination ... .").
817 panel Report, para. 7.1180-7.1181.

%8 Panel Report, para. 7.1181.

$°Appellate Body Report, US — Softwood Lumber IV, para. 140.
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305.

Thisinterpretation is also borne out by the general definition of a“subsidy” in Article 1
of the SCM Agreement. According to that definition, a subsidy shall be deemed to exist
only if thereisboth a financial contribution by a government within the meaning of
Article1.1(a)(1) , and a benefit isthereby conferred within the meaning of Article
1.1(b). If countervaling duties are intended to offset a subsidy granted to the producer
of an input product, but the duties are to be imposed on the processed product (and not
the input product), it is not sufficient for an investigating authority to establish only for
the input product the existence of afinancial contribution and the conferral of abenefit
to the input producer. Insuch a case, the cumulative conditions set out in Article 1 must
be established with respect to the processed product, especially when the producers of the
input and the processed product are not the same entity. The investigating authority must
establishthat a financial contribution exists;, and it must also establish that the benefit
resulting from the subsidy has passed through, at least in part, from the input downstream,

S0 as to benefit indirectly the processed product to be countervailed 3

In other words, the Appellate Body was relying on the definition of a subsidy in

determining that it cannot be presumed that asubsidy to an input passed through in arm’ s-length

salesto aprocessor. The definition is not unique to part V, and the Panel erred concluding that

the pass-through principle does not apply to Part I11.

306.

Accordingly, the Panel made no findings, and did not require Brazil to submit any

evidence, concerning the pass-through issue, despite the fact that the United States called it to the

Panel’s attention. As aresult, the Appellate Body should reverse the Panel’ s conclusion that
Brazil need not establish, and the Panel need not find, the extent to which subsidies provided to

producers of raw cotton could properly be attributed to processors. Furthermore, in the absence

$0pppellate Body Report, US — Softwood Lumber IV,, para. 142.



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 147

of such findings, the Panel could not find that the measures at issue caused serious prgudice to

the interests of Brazil.

H. The Panel erred in interpreting the phrase “same market” in Article 6.3(c) as

including a “world market”

307. The Panel erroneoudly interpreted the phrase “in the same market” in Article 6.3(c) as
including a“world market.” A proper interpretation of the phrase “in the same market” indicates
that the price suppression must result in a market in which both the subsidized product and the
like product are found. The Panel’ s interpretation would alow afinding of significant price
suppression in the same world market even if the subsidized product did not compete in any

particular market with the complaining party’ s product.

308. The Pandl’sinterpretation of “in the same market” dso cannot be reconciled with its own
interpretation of “world market” in the context of Article 6.3(d) since the Panel’s own findings
demonstrate that the alleged “world market” price does not prevail throughout that “ market.”
Finally, the Pand never found that U.S. and Brazilian upland cotton competed in any “world
market” during the period in question, which follows from its own findings concerning different

conditions of competition in different third-country markets.

1. The text and context of Article 6.3(c) do not support the Panel’s

interpretation of “in the same market” as including a “world market”

309. Text of Article 6.3(c): Article 6.3(c) establishes that serious prejudice may arise in any
case where “the effect of the subsidy is asignificant price undercutting by the subsidized product
as compared with the price of alike product of another Member in the same market or significant
price suppression, price depression or lost sales in the same market.” The Panel interpreted the
phrase “in the same market” to allow for significant price suppression to be demonstrated in the

“world market.” However, in reaching this interpretation, the Panel interpreted the word
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“market” but failed to interpret theword “same” at dl.*** A valid interpretation of the phrase“in

the same market” must give meaning to a/l of the wordsin the text.

310. “Market” means“[d] place or group with a demand for a commodity or service”*# or, in
the Panel’ s preferred meaning, “the area of economic activity in which buyers and sdlers come
together and the forces of supply and demand affect prices.”** “Same” means “[i]dentical with
what has been indicated in the preceding context” and “ previously aluded to, just mentioned,
aforesaid.”®* |n the context of Article 6.3(c), the market that is “[i]dentical with what has been
indicated in the preceding context” could be that market in which thereis “significant price
undercutting by the subsidized product as compared with the price of alike product of another
Member” or simply that market in which the subsidized product and the like product are found.
The latter would appear to be the better interpretation because the phrase “significant price
suppression, depression, or lost sales’ is preceded by the word “or,” signifying that the second
group of effects may be found without afinding of “significant price undercutting.” Thus, as
Brazil recognized, Brazil may only advance claims with respect to those markets in which U.S.

upland cotton and Brazilian cotton are both found.*®

311. Onitsface, the Panel’sinterpretation that the “ same market” can be a“world market”
appears contradictory. One can speak of a“same” regional or national market because there are
“other” regional or national markets where the subsidized and like product may (or may not)
compete. One cannot speak of a“samée’ world market in the same way because there is no

“other” world market where the products can be found.

%2lpanel Report, paras. 7.1236-7.1244.

32The New Shorter Oxford English Dictionary, vol. 1, at 1699 (1993 ed.).

*Zpanel Report, para. 7.1236. The Panel found this preferred definition in the “Merriam-W ebster
Dictionary online.”

S%The New Shorter Oxford English Dictionary, vol. 2, at 2678 (1993 ed.).

See, e.g., Brazil’s Answer to Question 233 from the Panel, para. 113 (“[T]hese indices are benchmarks
for prices in those ‘same markets’ where U.S. and Brazilian cotton were exported . . ..") (emphasis added).
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312. Inrgectingthe U.S. argument that Brazil’ s reading renders the “ same market” phrase
inutile since the products of both the complaining and responding parties will always be in the
“world,” the Pand contradicted itsown analysis. The Panel stated that “the world market is a
geographic market,” and therefore “competition exists between Brazilian and United States
upland cotton.”*#* Logically, U.S. exports to that “market,” the world, must compete with

Brazilian exports to that “market.” However, the Panel earlier explained:

“Thiswould not, however, permit, for example, coupling an examination of Brazil’s
product under the conditions of competition prevailing in one Member’s market with an
examination of the United States’ product under the conditions of competition prevailing

in another Member’s market.”*?

While we agree with the Panel that the conditions in each such “same market” would haveto be
examined separately, the Panel here implicitly concedes that there cannot plausibly be a* same”

world market within the meaning of Article 6.3(c).

313. If thereis a“same” world market that is “the areaof economic activity in which buyers
and sellers come together,” then that area (the world) must share the same conditions of
competition. If the conditions of competition in each national market are different and must be
examined separately, however, then there cannot be a“same” world market with the same
conditions of competition throughout. Theoretically, it may be possible for a panel to undertake
amarket-by-market analysis and conclude that, in fact, the same conditions of competition exist
in every Member’s market, but we view such a possibility as highly implausible (and, in this

case, impossible given the Panel’s own factual findings).

%®panel Report, paras. 7.1252, 7.1251.
%2'panel Report, para. 7.1248.



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 150

314. The Pand’sinterpretation would allow the possibility that, if apanel finds that thereisa
“world market,” one Member could be deemed to have caused significant price suppressionin
that world market even if that Member’ s exports go to compl etely different national markets than
those of the complaining party. Indeed, under the Pand’ s interpretation, a Member could be
deemed to have caused significant price suppression in aworld market even if the Member did
not export & all. Either outcomewould read the word “same’ out of the phrase“in the same
market” in Article 6.3(c). At aminimum, each Member’s market is affected by border measures
that may be in place, such as tariffs, that would mean it cannot be presumed that the pricingin

one market is the same as the pricing in another market.

315. Thepointisfurther illustrated by considering another of the effects under Article 6.3(c),
“lost salesin the same market.” The Panel’ s interpretation would mean that a complaning party
could advance a claim with respect to alost sale anywhere in the “world,” even if the responding
party did not export to the particular market in which the lost sale occurred. Such aresult would
render the “in the same market” language superfluous. The logicd outgrowth of the Panel’s
interpretation is that a complaining party must simply show “lost sales’ because thoselost sales
necessarily occurred somewhere in the “world.” Or, to put it another way, any showing of lost
sales will necessarily mean a party has shown lost salesin the “world market.” The Panel’s

interpretation reads the “in the same market” language out of the Agreement.

316. Contextin Article 6.6 and Annex V: The Panel’sinterpretation also does not make
sense of important context for Article 6.3(c). Article 6.6 states that “[e]ach Member in the
market of which serious prejudice is alleged to havearisen shall . . . make available. . . dl
relevant information . . . asto the changes in market shares of the parties to the dispute as well as
concerning prices of the products involved” (emphasis added). This provision makes clear that a
“each Member” isa“market” for purposes of serious prejudice. If the “world” could be a
“market” for purposes of Article 6.3, moreover, Article 6.6 read literally would oblige every

WTO Member to provide data on market share and prices since every Member would be a
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“Member in the market of which serious prejudice is alleged to have arisen.” The Panel ignores

thisimplication of its interpretation.®®

317. Annex V similarly suggests that the“ same market” must be an area with the same
conditions of competition, be it the market of the subsidizing Member or athird-country. For
example, where Article 7.4 has been invoked, “any third-country Member concerned” —for
example, any Member in whose market significant price suppression is alleged to have occurred
—“shall notify to the DSB” the organization responsible for responding to information requests
and the procedures to be used to comply.®* Furthermore, the information gathered during the
information-gathering process “ should include, inter alia, data concerning . . . prices of the
subsidized product, prices of the non-subsidized product, prices of other suppliersto the market,
changes in the supply of the subsidized product fo the market in question and changes in market
shares.”®* Again, these provisions suggest (as does Article 6.6) that Article 6.3(c) is directed at

particular markets where competition exists between Brazilian and U.S. upland cotton.

2. The Panel’s interpretation that the “world market” can be a “same
market” contradicts its reading of “world market” under Article

6.3(d)

318. The Pand failsto reconcileitsinterpretation that the “ same market” under Article 6.3(c)
can be a“world market” with its reading of the phrase “world market” under Article 6.3(d). In
pertinent part, Article 6.3(d) reads:. “[T]he effect of the subsidy is an increase in the world market
share of the subsidizing Member in a particular subsidized primary product or commodity.” The

Panel correctly interpreted the term “world market” as a*“geographic term inclusive of all

*®panel Report, para. 7.1250-7.1251 (“Our interpretation allows these provisionsto be read also as
applying to particular markets where competition exists between Brazilian and United States upland cotton.”) [italics
added].

393Subsidies Agreement, Annex V, para. 1.

30subsidies Agreement, Annex V, para. 5 [italics added].
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national ‘markets” which would include the domestic market of the subsidizing Member.®** The
Panel further stated that a Member’ s world market share equalsits “portion of the world’'s
supply” and therefore reasoned that “ devel opments within the domestic market of the Member,”
such as supply, are rdevant.®*? Thus, the Panel interpreted the “world market” for purposes of

Article 6.3(c) as encompassing relevant developments within dl of the markets of Members.

319. Under Article 6.3(c), however, the Panel did not apply this view that the “world market”
isa"“geographic term inclusive of a// national ‘markets'.” That is, the Panel found that the A-
index was the “price” in the same “world market”** (although the Pand later anended its
description to “the A-index may serve as an indication of the ‘world price’,”%* which would
seem to be a different finding). But the Panel also found that the U.S. price for upland cotton
was not the same asthe A-index.** The same can be seen in Chart 1 of paragraph 7.1287 of the
Panel’ s report: the A-index and the U.S. spot price, athough broadly correlated over time, are not
the same. Thus, the pricein the “world market” does not extend to all of the markets of
Members since, at the very least, the A-index does not prevail in the U.S. market. There can be

no “world market” that is “inclusive of all national ‘ markets” if thereis no price that prevails

across “all of the national ‘markets” that would make up that “world market.”

3. The Panel never found that U.S. and Brazilian imports actually were

“in the same market” it identified

320. The Pand failed to identify whether there were U.S. and Brazilian importsin the “world
market” it found to be a“same market.” That is, the Pand never determined that those products

were present and competing “in the same market.” The Panel merely found that both Brazilian

%lpanel Report, para. 7.1432 [italics added].

%2panel Report, paras. 7.1434-7.1435.

*®panel Report, para. 7.1265.

%panel Report, para. 7.1272.

35panel Report, para. 7.1213 (“For exampl e, although some [studies] address possible movements in the A-
index, others, including certain studies of USDA, do not address the issue of world price movements at al, but rather
focus on effects on United States prices.”) [italics added].
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and U.S. price quotes could be constituent parts of the average of price quotes that make up the
A-index. Thisisnot enough. If U.S. and Brazilian upland cotton were not present in that “world

market,” then they could not be “in the same market” within the meaning of Article 6.3(c).

321. The Pand never found that U.S. and Brazilian cotton were both present in that “world
market,” presumably because, in fact, the A-index is an average of the five lowest price quotes
for delivery to northern Europe ports.** To find that U.S. and Brazilian upland cotton were
present in that market would have required making a finding with respect to imports into
particular northern European markets, undermining the Panel’ s notion of the A-index as a“world
market” price. Thus, the Panel made no finding that U.S. and Brazilian upland cotton were
present and competing “in the same market,” and the Panel erred in finding significant price

suppression in the “world market.”

I. The Panel Failed to Meet the Requirements of DSU Article 12.7

322. A pand itsdlf bears the obligation to adequately explain its findings concerning a
competent authority’s conclusions. In thisregard, Article 12.7 of the DSU requires that the panel
include inits report its “findings of fact, the applicability of relevant provisions, and the basic
rationale behind any findings and recommendations it makes.”*’ The Appellate Body has stated
that Article 12.7 therefore requires a panel to “set forth [in its report] explanations and reasons
sufficient to disclose the essential, or fundamental, justification for those findings and
recommendations.”**® Accordingly, in their reports, panels must “identify the relevant facts and
the applicable legal norms. In applying those legal normsto the relevant facts, the reasoning of
the panel must reveal how and why the law applies to the facts.”

3%€See, e.g., Exhibit Bra-8 (Appendix table 13, n. 2: “The A Index is an average of the five lowest priced
types of 1-3/32 inch staple length cotton offered in the European market.”).

¥'DSU, Article 12.7.

3%Appellate Body Report, Mexico - High Fructose Corn Syrup (Recourse to Article 21.5), para. 106.

3¥Appellate Body Report, Mexico - High Fructose Corn Syrup (Recourse to Article 21.5), para. 108.
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323. The Appdlate Body went on to note that:

We do not believe that it is either possible or desirable to determine, in the
abstract, the minimum standard of reasoning that will constitute a“basic
rationale” for the findings and recommendations made by a panel. Whether a
panel has articulated adequately the “basic rationale” for its findings and
recommendations must be determined on a case-by-case basis, taking into account
the facts of the case, the specific legal provisions at issue, and the particular
findings and recommendations made by a panel. Panels must identify the relevant
facts and the applicable legal norms. |In applying those legal normsto the
relevant facts, the reasoning of the panel must reveal how and why the law applies
to the facts. Inthisway, panelswill, in their reports, disclose the essential or

fundamental justification for their findings and recommendations.®*

The report of the Panel in this dispute does not meet the standards established by Article 12.7 of
the DSU. Though lengthy, the report failsto do so because it fals to identify the relevant facts
and the applicable legal norms and to reveal how and why the law appliesto the facts.

324. For example, the Panel failed to set out the basic rationale behind its findings and
recommendations contrary to Article 12.7 of the DSU with respect to the Panel’ s analysis of the
“effect of the subsidy.”**" The Panel failed to set out its reasoning on how and why the
applicable legal norms apply to the facts of this dispute, for example, rejecting the shared view of
the parties of the proper way to analyze “the effect of the subsidy.” The Panel simply never
explained why it did not analyze the farmer’ s planting decision and the use of expected pricesto

gauge which crop will maximize projected net revenue. Further, the Panel did not make findings

30appellate Body Report, Mexico - High Fructose Corn Syrup (Recourse to Article 21.5), para. 108
(footnotes omitted and emphasis added).
*1panel Report, paras. 7.1348-7.1354.
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or set out its “basic rationale” as to how the panel accounted for the evidence that U.S. cotton

farmers respond to market signals just as farmersin the rest of the world do.

325. Likewise, the Panel faled to make findings as to the amount of the subsidy and failed to
meet the requirements of Article 12.7 in connection with its finding on price suppression of the
“world market” price when it prejudged, without explanation, the outcome of its causation
analysis. The Panel was “assess[ing] whether or not * price suppression’ has occurred in the same
‘world market.’”**? The Pand looked to “the reative magnitude’ of U.S. production and exports,
general pricetrends, and “the naure of the subsidies at issue, and in particular, whether or not the
nature of these subsidiesis such as to have discernible price suppressive effects.”** However,
this portion of the Panel report is purportedly analyzing whether price suppression has occurred,
not what is “the effect of the subsidy.” The Panel does not take up that analysis until paragraph
7.1334 of itsreport, 12 pages and 54 paragraphs later.®** Therefore, in analyzing “whether or not
... thesesubsidies. . . have price suppressive effects,” the Panel prgudges the outcome of its
analysis of “the effect of the subsidy.” The Panel consequently failed to provide the basic

rationale for its finding, inconsistent with Article 12.7.

326. Similarly, the Pandl failed to set out the basic rationale behind its findings and
recommendations contrary to Article 12.7 of the DSU with respect to the amount of the
subsidy.®* Article 6.8 states that, “[i]n the absence of circumstances referred to in paragraph 7,
the existence of serious prejudice should be determined on the basis of the information submitted
to or obtained by the Panel, including information submitted in accordance with the provisions of
Annex V" [italics added]. Annex V, paragraph 2, establishes that this information includes “ such
information . . . as necessary to establish the . . . amount of subsidization.” Paragraph 5 of Annex

V further confirms that the information shall include “ data concerning the amount of the subsidy

%2panel Report, para. 7.1280.
33panel Report, para. 7.1280 (italics added).
%**panel Report, para. 7.1334.
*panel Report, para. 7.1171.
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in question.” Thus, to determine “the existence of serious prejudice,” the Panel should have
considered information relating to the amount of the subsidization and subsidy in question.

Since the Panel found that a serious prejudice analysis “ does not call for any precise
quantification of the subsidy at issue,”3* the Panel provided no explanation of what was the
amount of the payments not tied to (decoupled from) upland cotton production that benefitted
upland cotton.*” Therefore, the Panel also failed to set out the basic rationale behind its findings

and recommendations contrary to Article 12.7 of the DSU.

327. Inaddition, in discussing reccurring subsidies provided in the period 1999 to 2001, the
Panel failed to adequately set out the legal basis for its examination of subsidies that no longer
existed at the time of panel establishment.**®

328. ThePanel also failed to make findings of fact and set out its rationale for why the
processed cotton was a “ subsidized product” and why it could assume that all of the subsidies

paid to cotton producers for raw cotton passed through to the processor.

329. Inaddition, the Pandl failed to make findings of fact and set out its rationale as to why
any price suppression that it found meant that there was serious prejudice to the interests of
Brazil. The Panel failed to explain how Brazil's interests were affected — the panel report did not
examine any particular market where U.S. and Brazilian cotton were competing, and if it had, the
panel report also holds no findings or explanation as to why any suppression would affect Brazil

when Brazilian cotton was priced below U.S. cotton.

%®panel Report, para. 7.1171.

3Compare Panel Report, paras. 7.1301-7.1302 (no finding relating to the amount of the counter-cyclical or
market |oss assistance payments) with Panel Report, para. 7.1349 (asserting that “while we do not believe that it is
strictly necessarily to calculate precisely the amount of the subsidies in question, we observe that we have readily
available information on the record showing us that the price-contingent subsidies in question involve very large
amounts of United States government money benefiting United States upland cotton production”).

3%8panel Report, para. 7.1179.
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330. Finaly, the Panel provided no explanation of what degree of price suppression it had
found to be “significant.” The Panel simply concluded that, whatever the degree of price
suppression it believed existed, “we are certainly not, by any means, looking at an insignificant
or unimportant world price phenomenon.”** By failing to set out the degree of price suppression
that it was determining to be “significant,” the Pand failed to set out the basic rationale behind

its findings and recommendations contrary to Article 12.7 of the DSU.

331. Theimportance of panels fulfilling the requirements of Article 12.7 is highlighted when
one examines the consequences for the dispute settlement system of the Panel’ s failure to set out
the price suppression it had found. Members have agreed to procedures for the settlement of
disputesin order to promote the “ prompt settlement of situationsin which aMember considers
that any benefits accruing to it directly or indirectly . . . are being impaired.”*° Further,
“[r]lecommendations or rulings made by the DSB shall be aimed at achieving a satisfactory
settlement of the matter in accordance with the rights and obligations . . under the covered
agreements.”*! The Pand concluded that the challenged price-contingent U.S. subsidy payments
cause serious prgudice to Brazil’ s interedts; pursuant to Article 7.8 of the Subsidies Agreement,
if that conclusion were upheld on appeal, the United States would be obligated to “take

appropriate steps to remove the adverse effects or . . . withdraw the subsidy.”

» However, the United States would be prevented from complying with the
recommendations and rulings of the DSB by “tak[ing] appropriate steps to remove the
adverse effects” if it wereimpossible to discern what are “the adverse effects’ resulting

from the challenged price-contingent subsidies.

* Further, the “prompt settlement” of the situation might be seriously delayed if the
option of “tak[ing] appropriate steps to remove the adverse effects’ were not available.

*9panel Report, para. 7.1332.
®DPsu, art. 3.3.
¥IDSU, art. 3.4.
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Thus, the Panel’ s failure to set out the basic rationale behind its finding — that is, the degree of
price suppression it found and why it determined it to be* significant” —is contrary to Article

12.7 of the DSU and undermines the aims of the dispute settlement system.

V. CCC Export Credit Guarantees are Not Subject to Export Subsidy Disciplines
under Article 10.1 of the Agreement of Agriculture or Article 3 of the Agreement on

Subsidies and Countervailing Measures (SCM Agreement)

A. Introduction: The Panel Erred as a Matter of Law in Finding that United
States Agricultural Export Credit Guarantee Programs Provide Export
Subsidies Within the Meaning of the Agreement on Agriculture and in a
Manner both Inconsistent with Article 8 of the Agreement on Agriculture

and Prohibited under Article 3 of the SCM Agreement

332. ThePand erredin finding that the United States Export Credit Guarantee Programsin
respect of exports of upland cotton and other unscheduled agricultural products, and in respect of
rice, are export subsidies applied in a manner which resultsin circumvention of United States
export subsidy commitments within the meaning of the Agreement on Agriculture and are
therefore inconsistent with Article 8 of the Agreement on Agriculture. 1n addition, although the
Panel did not find that the United States had circumvented such commitments with respect to
scheduled commodities other than rice, it nevertheless erred in also concluding that the programs
as applied to these unscheduled agricultural products constitute export subsidies within the
meaning of the Agreement on Agriculture. 1n both instances the erroneous conclusions of the
Panel arise in significant part because it has ignored the text and context of Article 10.2 of the
Agreement on Agriculture. The United States asks the Appellate Body to reverse these incorrect

determinations.
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B. Export Credit Guarantees Are not Measures Subject to Disciplines under

Article 10.1 of the Agreement on Agriculture

333. Fundamentally, the Agreement on Agriculture permits certain practices in agricultural
trade that would otherwise be prohibited under the SCM Agreement. It contemplates that certain
practices shall nevertheless be permitted to the limited extent of the respective export subsidy
“reduction commitments” applicable to each respective WTO Member. Article 9.1 delineates the
practices, and Articles 3.3 and 8 articulate thelimited permiss bility of such practices. Similarly,
Article 10 recognizes that certain practices — involving export credits, guarantees, and
international food aid transactions, constitute a separate category of practices to be treated apart
from the limited export subsidy disciplines. The separate treatment of export creditsand credit
guaranteesisfound in Article 10.2. International food ad transactions are addressed in Article
10.4.

334. Article3 of the SCM Agreement recognizes the distinct treatment to be afforded certain
agricultural trade practices that would otherwise fall within the ambit of the disciplines of the
SCM Agreement. Agricultureisdifferent. Export subsidiesare permitted to alimited extent,
and certain practices continue to be permitted outright. Asaresult, Article 3 of the SCM

Agreement necessarily broadly begins: “Except as provided in the Agreement on Agriculture[]”.

335. Nevertheless aware that Members could devise export subsidies not described in Article
9.1, the drafters included the anti-circumvention provision of Article 10.1, to subject such export
subsidies to the agreed disciplines. In contrast, although the drafters foresaw the eventual
development of disciplines on export credits and credit guarantees under Article 10.2, the drafters

also recognized that such practices were not themselves subject to the discipline of Article 10.1.
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1. The Proper Context for the Interpretation of Article 10.1 of the
Agreement on Agriculture is Found Within Article 10 Itself and Not
by Reference to the SCM Agreement

336. The Panel has found that the CCC Export Credit Guarantee programs are “export
subsidies applied in amanner which resultsin circumvention of United States export subsidy
commitments, within the meaning of Article 10.1 of the Agreement on Agriculture.”*? To render
this conclusion, however, the Panel has improperly and illogically turned to the SCM Agreement
exclusively to interpret the disciplinesin Article 10.1, instead of the more immediate text and

context provided in Article 10 of the Agreement on Agriculture itself.

337. The Panel makes no pretense about its utter disregard for the other provisions of the
Agreement on Agriculturein proceeding directly to the SCM Agreement. Although it frames the
issue as “whether the United States export credit guarantee programs at issue constitute ‘ export
subsidies’ within the meaning of Article 10.1 of the Agreement on Agriculture,”** the Panel
ignores Articles 10.2, 10.4, and 21.1 of the Agreement on Agriculture and rejects out-of-hand the
relevance and applicability of the entire Agreement on Agriculture for thisinterpretive purpose:
“The Agreement on Agriculture does not contain any further textual or contextual elaboration of
the terms ‘subsidies’ ‘ contingent upon export performance’, beyond the list of export subsidies
defined in Article 9.1."** Pre-judging its own conclusion, the Panel states: “Nor does the
Agreement on Agriculture contain any specific guidance on the criteria that may be applied to
determine when export credit guarantee programs, in particular, in respect of agricultural
products may constitute ‘ export subsidies.’”3* “We see no reason to consider that, in this factual
situation, the concept of ‘export subsidy’ in Article 10.1 of the Agreement on Agriculture differs

from the same term in the SCM Agreement. [| We therefore believe that it is appropriate to seek

*2panel Report Section V111, Panel Report, para. 8.1(d)(1).
%3panel Report, para. 7.794.
**panel Report, para. 7.797.
**panel Report, para. 7.797.
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contextual guidance in the relevant provisions of the SCM Agreement for our interpretation of the
term ‘export subsidies’ in Article 10.1 of the Agreement on Agriculture in this factual

Situation.” ®

338. The proper question for the Panel should have been if the Agreement on Agriculture
provides guidance whether agricultural export credit guarantees are subject to the disciplines on
export subsidies at all, instead of ssmply assuming they are and looking for guidance on the

specific criteriafor such a determination.

339.  Without regard to Article 10.2 of the Agreement on Agriculture, the Pand improperly
assertsthat itsfirst analyticd step to interpret Article 10.1 is “to determine what, if any, are the
relevant contextual elements provided in the SCM Agreement (i.e. item (j) of the Illustrative List
of Export Subsidiesin Annex | of the SCM Agreement and/or Articles 1 and 3 of the SCM
Agreement.”®’ Ignoring the evident separate treatment of export credit guaranteesin the
Agreement on Agriculture itself, it “looks for guidance to the overall disciplines contained in the
SCM Agreement governing export credit guarantees granted under a Member’ s export credit
guarantee programs.”**® This approach effectively prejudges the determination that agricultural
export credit guarantee programs that do not cover long-term operating costs and losses must
also constitute export subsidies. Not surprisingly, as the Panel has taken this improper
tautological approach of looking to a separate agreement in which the Members have agreed in
the non-agricultural context to subject export credit guarantees to export subsidy disciplines, it
finds that to the extent the programs constitute an export subsidy within the meaning of item (j)
the programs therefore are subject to the export subsidy disciplines of the Agreement on

Agriculture.® The Pand readily acknowledgesthat it is doing nothing more than “ transpose this

*%panel Report, para. 7.799.
%’Panel Report, para. 7.789.
*%panel Report, para. 7.802.
*“panel Report, paras. 7.869, 7.802.
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contextual guidance to make afinding, with respect to the scheduled and unscheduled products at

issue, under Articles 10.1 (and 8) of the Agreement on Agriculture.”>*®

340. Curioudly, the approach of the Panel runs wholly contrary to the approach it elsewhere
correctly notes as proper: “[W]e[] believe that it is appropriate to examine an alleged export
subsidy in respect of an agricultural product first under the Agreement on Agriculture before, if
and as appropriate, turning to any examination of the same measure under the SCM
Agreement.”**" Therefore, the Panel erred as a matter of law in determining that its analysis of
whether export credit guarantees are export subsidies subject to the disciplines of Article 10.1
solely by reference to the Subsidies Agreement, ignoring important context in Article 10 of the

Agreement on Agriculture,

2. The Plain Meaning of the Text of Article 10.2 of the Agreement on
Agriculture is to Defer the Application of Disciplines on Such

Measures Until They Are Agreed

341. The proper context in which to analyze the meaning of Article 10.1 with respect to export
credit guaranteesis Article 10.2 of the Agreement on Agriculture, the only provision that
explicitly addresses these specific kinds of measures. Asreflected in the text of Article 10.2 of
the Agreement on Agriculture, during the Uruguay Round WTO Members simply did not agree
on disciplinesto be applicable to agricultural export credits, export credit guarantees, and
insurance programs. Unable to reach agreement on such disciplines within the Uruguay Round,
Members opted to continue discussions, deferring theimposition of substantive disciplines until

a consensus was achieved.

%0panel Report, para. 7.763.
%lpanel Report, para. 7.673.
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342. Thetext of Article 10.2 of the Agreement on Agriculture reflects the deferral of
disciplines on export credit guarantee programs contemplated by WTO Members at the time:

Members undertake ro work toward the development of internationally agreed disciplines
to govern the provision of export credits, export credit guarantees Or insurance
programmes and, after agreement on such disciplines, to provide export credits, export

credit guarantees, or insurance programmes only in conformity therewith.”

343. Article 10.2, specifically addresses export credit guarantees and foresees the imposition

of disciplines after their development as “internationally agreed disciplines.” Agricultural export
credit guarantees are not measures currently subject to the existing export subsidy disciplines of
Article10.1. Asthe Panel acknowledges,** Article 10.2 pointedly does not say “in addition to
the export subsidy commitments’ of this Agreement or “in addition to existing disciplines.” To
the contrary, the Article provides that the WTO Members would work toward the devel opment of
“internationally agreed disciplines” and only “ after agreement on such disciplines’ would the
Members* provide export credits, export credit guarantees or insurance programs only in

conformity therewith.”

3. The Context of Articles 10.1 and 10.2 of the Agreement on Agriculture
and the Object and Purpose of that Agreement Demonstrate that the
CCC Export Credit Guarantee Programs are Not Subject to Export
Subsidy Disciplines

a. The Inapplicability of Article 10.1 to CCC Export Credit

Guarantees is Harmonious with Article 10 As a Whole

%2panel Report, para. 7.926.



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 164

344. The Panel dismissesthisinterpretation of Article 10.2, because its “reading of the text of
Article 10.2 of the Agreement on Agriculture, in light of its context and the object and purpose of

the Agreement, leads us to the opposite conclusion.”**

345. The Panel asserts that its erroneous interpretation of the text of Article 10.1 “finds
support in the immediate context of Article 10.2, aswell asin the object and purpose.”®* The
Panel appearsto focus largely on the title of Article 10: “Prevention of Circumvention of Export
Subsidy Commitments” without regard to the remainder of the text of Article 10 itself.

However, the Panel’ s interpretation and reasoning are in error.

346. Firdt, the interpretation advanced by the United States with respect to Article 10.2
presents no conflict with the theme of the title of Article 10. Article 10.2 contributes to the
prevention of circumvention of export subsidy commitments by imposing two obligations on
Members: first, they must undertake to work toward the devel opment of internationally agreed
disciplines on export credit guarantees; and second, “after agreement on such disciplines,” they
must provide export credit guarantees “only in conformity therewith.” Thus, Members agreed
that those internationally agreed disciplines would constrain the provision of export credit
guarantees, which in turn would contribute to a goal of Article 10: to prevent the circumvention

of export subsidy commitments.

b. To Exclude CCC Export Credit Guarantees from the
Application of Article 10.1 is Both a Reasonable and Correct
Result and Wholly Consistent with the Treatment under

Article 10 of International Food Aid Transactions

%3panel Report, para. 7.901.
%‘panel Report, para. 7.912.
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347. The Panel expressesits view that the approach advocated by the United States has
“entirely unreasonable implications.”** With respect, the implications are only unreasonable if
they were not precisely what the drafters intended to accomplish. In contrast, it isthe
interpretation of the Panel that presents unreasonable implications. In fact, the Panel’s
interpretation would result in an un-bargained-for windfall for Brazil when U.S. export credit
guarantees would have been well within U.S. export subsidy reduction commitments had

Members agreed that they were export subsidies subject to such commitments.

348. Members schedules of export subsidy commitments are part of the WTO Agreement.
They provide context for Article 10.2. It istelling then that neither the United States nor any
other WTO Member schedul es were based on the amounts or budgetary outlays for export credits
or credit guarantees. Similarly, the practice by WTO Members under the Agriculture Agreement
isthat no WTO Member reportsits export credit guarantees as export subsidies. Thisisnot
because the United States is alone in the world in providing them. Unlike other export subsidy
practices, no reporting requirement exists for export credit guarantees. Thisis consistent with an
understanding among Members in concluding the WTO Agreement that agricultural export credit
guarantees were outside export subsidy disciplines. In December, 1994, the Preparatory
Committee for the World Trade Organization issued Notification Requirements and Formats
Under the WTO Agreement on Agriculture.*® These notification requirements remain in effect.
Elaborate reporting requirements are set forth for Members with respect to numerous aspects of
the disciplines of the agreement, including with respect to export subsidies.*” However, no
reporting requirement is indicated for export credit guarantees. Thisis consistent with treatment

of such programs as outside export subsidy disciplines.

%®panel Report, para. 7.915.

%63ee, U.S. Closing Statement at the Second Panel Meeting (3 December 2003), para. 5 and PC/IPL/12
circulated 2 December 1994 (Exhibit US-99).

*7See, e.g., Exhibit US-99, paras. 1(c), 1(e), 1(1), 2; Table ES:1 and Supporting Tables ES:1 and ES:2.
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349. Initsreection of the United States interpretation, the Panel focuses on the absence of a
more explicit expression of deferral of the applicability of export subsidy disciplines: “if
Members had intended to defer export subsidy disciplines on export credit guarantees, they
would have done s0.”%%®  This approach ignores the text and context of the remainder of Article
10. Article 10.4 isas much apart of Article 10, asare Articles 10.1 and 10.2.3%*  Article 10.4,
too, does not contain any text explicitly deferring the applicability of Article 10.1 export subsidy
disciplines that the Panel demands. The logical result of the Panel’ s interpretive approach is that
all food aid constitutes an export subsidy under Article 10.1, subject to the full array of export
subsidy disciplines. If thiswere the intended result, then separate provisions for the treatment of
international food aid transactions would have been unnecessary. Article9.1(b), addressing the
disposal of non-commercial stocks by governments at below-domestic market prices, would have

rendered such transactions export subsidies.

350. International food aid undeniably provides a benefit. It isinherently contingent on export
performance. Under the Panel’ s analysis, in the absence of an express carve-out, such a practice
consti tutes an export subsidy.* This approach, however, would consign export credit guarantees
and international food aid to the category of most malign practices. This cannot be right. Such
an implausible assault on food security in the less developed world cannot reasonably be
construed as the intent of the drafters.

351. Tothe contrary, the Decision on Measures Concerning the Possible Negative Effects of
the Reform Programme on Least-Devel oped and Net Food-Importing Developing Countries,
among the Ministerial Decisions and Declarations, agreed to concurrently with the Agreement on

Agriculture and the SCM Agreement, expresses the paramount concern of the Ministers

%®panel Report, para. 7.920.

%9Curiously, the Panel has no problem inserting language where none exists. The Panel claims that Article
10.2 “identifies the possibility that export credit guarantees may congtitute export subsidies within the meaning of
Article 10.1.” (Panel Report, para. 7.922). Yet Article 10.2 not only contains no such identification, it makes no
reference to export subsidies whatsoever.

5See Panel Report, paras. 7.903, 7.940.
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regarding food aid and food needs. In particular, Ministers agreed “to establish appropriate
mechanisms to ensure that the implementation of the results of the Uruguay Round on trade in
agriculture does not adversely affect the availability of food ad at alevel which is sufficient to
continue to provide assistance in meeting the food needs of developing countries, especially

|east-devel oped and net food-importing devel oping countries.”

352. Inparagraph 3(i) of such Decision, and without any indication that the levels of
international food aid were already confined or circumscribed by the export subsidy
commitments of Articles 3 or 8 of the Agreement on Agriculture, the Ministers further agreed to
review levels of food aid established periodically by the Committee on Food Aid under the Food
Aid Convention 1986.

353. Inaddition, in Article 3(ii), the Ministers specificaly agreed only prospectively “to adopt
guidelines to ensure that an increasing proportion of basic foodstuffsis provided . . . in fully

grant form and/or on appropriate concessional terms.”

354. Perhaps most significantly, in paragraph 4 the Ministers expressed the clear intention to
treat international food aid and export credit guarantees in a category separate from the export
subsidies disciplined under the Agreement on Agriculture: “Ministers further agree to ensure that
any agreement relating to agricultural export credits makes appropriate provision for differential

treatment in favor of |east-developed and net food-importing developing countries.”

355. The Pand’sinterpretive approach, however, would preclude such differentid treatment in
favor of least-developed and net food-importing countries. Instead, it would ensure that export
credit guarantees for food exports would be significantly reduced irrespective of destination or

recipient.

c. The Panel’s Interpretation of Article 10 is Internally

Inconsistent
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356. Not surprisingly, the Pand’s flawed finding emanates from itsillogical and erroneous
textual interpretation of Article 10. The structure of Article 10 providessimilarly for food aid
under Article 10.4 and export credit guarantees under Article 10.2. Once internationally agreed
disciplines on export credits and credit guarantees are achieved, then it would be possible for a
given export credit practice to circumvent export subsidy disciplines as aresult of falure to
comply with those export credit disciplines. Such an approach would be not unlike the current
disciplines applicable to international food aid transactions. The Members recognized the
possibility that food aid could be applied in a manner that would circumvent export subsidy
disciplines, and agreed — separate from Article 10.1 —to govern that possibility. Accordingly, the
Agreement on Agriculture imposes specific disciplines on food ad on the basis of terms
negotiated elsewhere: the Food Aid Convention and the Food and Agriculture Organization
(FAO).

357. Thesedisciplinesare set forthin Article 10.4. International food aid transactions are
subject to the tied aid restrictions of 10.4(a), the FAO “Principles of Surplus Disposal and
Consultative Obligations’” under 10.4(b), and the generally concessional provisions contemplated
by 10.4(c). The Pand appears not to recognize these provisions as substantive disciplines,
however. Apparently regarding these merely as some form of normative guidelines, the Panel
blithely indicates that “ Article 10.4 provides additional guidance with respect to international
food aid, setting out criteria. . . which might help to identify when international food aid might
be considered to constitute an export subsidy for the purposes of the anti-circumvention

disciplines of Article 10.1.”™

358. Article 10.4, however, clearly imposes substantive disciplines. Asaresult of the Panel’s
interpretation, not only would internationd food aid transactions be subject to these disciplines,
but they would also be subject to all export subsidy disciplines. Under this approach, pursuant

to Articles 10.1 and 8 of the Agreement on Agriculture, to the extent a Member did not schedule

$"lpanel Report, para. 7.922
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export subsidy reduction commitments for food aid, then such food aid would constitute a
prohibited export subsidy. This absurd result arises because the Panel ignores the obvious
context of Article 10 that export credit guarantees and international food aid were intended to be
treated separately from practices otherwise deemed to constitute export subsidies subject to
Article 10.1.

359. The Panel purportsto “see no contradiction” between itsinterpretation of Article 10.4 and
Article 10.2.3"2 This appearsto betruein tha the Pand has simply ignored the separate
treatment of the practices governed by each and simply applied Article 10.1 to all practices
covered in Articles 10.2 and 10.4. However, to the extent the Panel may believeit isimposing
less draconian discipline on food aid than export credit guarantees it has created a contradiction.
Article 10.4 reflects no explicit carve-out from export subsidy disciplines. Under the Panel’s
analysis compeling an explicit carve-out from the rigor of the export subsidy disciplines, it
would treat the effect of such absence in oneinstance (10.4) to have different effect than in
another (10.2).

360. Furthermore, as the United States noted to the Panel®*”, the language of Article 10.1 itself
highlights the intended treatment of export credit guarantees as distinct from export subsidies.
That article explicitly recognizes that “non-commercial transactions” shal not be used to
circumvent export subsidy commitments. This phraseology is distinctly similar to aformulation
initially used in the drafting history of Articles9 and 10 of the Agreement on Agriculture:
“Export credits provided by governments or their agencies on less than fully commercial

termS.” 374

361. However, instead of making any connection between “non-commercial transactions’ and

export credits, the Members drafted Article 10.2 to provide wholly distinct treatment for export

372[d.
873U.S. Answers to Panel’ s Question 219 (December 22, 2003) paras. 80-82.
S7y.S. Answers to Panel’ s Question 219 (December 22, 2003) paras. 80-82; Exhibit US-27.
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credits and credit guarantees without any such reference. If the drafters had intended export
subsidy disciplines to apply to “non-commercia” export credits and guarantees in agricultural
trade and thereby draw a distinction between “commercia” and “non-commercia” export
credits, then Article 10.2, immediately following Article 10.1, would have been the obvious

place to do it.

362. The Panel dismissesthistextual and contextual point by drawing the unsupported and
incongruous conclusion that “it understand[s] the reference [to non-commercid transactions] in
thisfinal clause of Article 10.1 to refer, inter alia, to international food aid.*”*> The Pand hasto
make thisimplausible interpretive stretch in order to give some meaning to the phrase without

acceding to the argument of the United States.

363. Asalready noted, however, the drafters plainly intended to treat food aid and export credit
guarantees separatdy from the anti-circumvention provisions of Article 10.1. Furthermore, the
Panel’ s view of the meaning of “non-commercial transactions” isinconsistent with its own
interpretive approach. Having previously asserted that the drafters would have been so precise to
include amore explicit deferral than appearsin Article 10.2 had it intended to create one, the
Panel has no trouble discerning a reference by the drafters to international food aid transactions
in Article 10.1 in the absence of either areference from Article 10.1 to Article 10.4 or a
referencein Article 10.4 to “non-commercial transactions.” Indeed, to the contrary, Article 10.4
refers explicitly and exclusively to “international food aid transactions.” |If the drafters had
intended “ non-commercid transactions” to mean “internationd food aid transactions,” it seems
logical that the drafters would have used such a phrase, particularly as it appears elsewhere in the

very samearticle.

364. The Panel’sanalytical approach ignores the physical separation and treatment of export

credits, guarantees, and international food aid transactions from the export subsidy practices and

$®panel Report, para. 7.922
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disciplines. The Panel’s decision also poses a serious threat to the continued viability of the
decision of the drafters to permit practices that serveto promote food security and differential
treatment for devel oping and net-food-importing countries. The findings of the Panel should be

reversed.

365. Interestingly, athough the Pand looked to item (j) of the Illustrative List to the SCM
Agreement for context, it did not look to item (k). Item (k) however is highly relevant context.
Article 10.2 of the Agriculture Agreement deals not just with export credit guarantees, but also
with export credits, afact seemingly ignored by the Panel. Item (k) isthe item in the Illustrative
List that dealswith export credits. Initem (k), Members agreed that export credits applied in
conformity with the disciplines of a different international agreement “shall not be considered an

export subsidy.”

366. Theparallel with Article 10.2 is striking, since Article 10.2 dso calls for Membersto
apply their export credits in conformity with internationally agreed disciplines. In addition, the
agreement referenced in item (k) did not apply to export credits for agricultural products. It
should not be surprising then that Article 10.2 calls for the negotiation of international disciplines
that do apply to export credits for agricultura products and also included export credit
guarantees. Item (k) provides an illustration of what the situation could look like for agricultural
export credits and guarantees once the negotiations called for are completed. It isalso not
surprising that Uruguay Round negotiators did not intend Article 10.1 to apply to agricultural
export credits and credit guarantees pending the conclusion of the negotiations, since tha would

have pre-judged the outcome of those negotiations.

4. The Negotiating History of the Agreement on Agriculture Further
Supports the Interpretation that CCC Export Credit Guarantees are
Not Subject to Export Subsidy Disciplines
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367. Under customary rules of interpretation of public internationd law, asreflected in Article
32 of the Vienna Convention on the Law of Treaties, recourse may be had to supplementary
means of interpretation, including the preparatory work of the treaty, in order to confirm the
meaning of treaty text. The ordinary meaning of the text of Articles 10.1 and 10.2 of the
Agreement on Agriculture, read in their context and in light of the object and purpose of the
WTO Agreements, indicates that CCC export credit guarantees are measures not intended to be
subject to the export subsidy disciplines of Artide 10.1. The negotiating history confirmsthis
interpretation, reflecting the purposeful choice of WTO Members to segregate export credit
guarantee programs and their treatment from export subsidies described el sewhere in the text and

from the disciplines applicable to export subsidies.

368. This segregation and separate treatment is first exposed in a comparison of Articles 10.2
and 9.1 of the Agreement on Agriculture. “Article 9.1 of the Agreement on Agriculture lists a
number of specifically identified export subsidies. The terms ‘export credit guarantees’ do not
explicitly appear in the text listing such practices.”*® The six very specific practices listed were
notoriousto the drafters and deemed to constitute export subsidies under the Agreement. In this
respect, Article 9.1 serves afunction similar to the lllustrative List of Export Subsidiesin Annex
| of the SCM Agreement. That Illustrative Ligt, however, explicitly addresses export credit
guaranteesinitsitem (j). In contrast, conspicuously absent in Article 9.1 isany provision
addressing such practices, even though U.S. export credit guarantees had been in existence for

nearly 15 years preceding the inception of obligations under the Uruguay Round Agreements.>”

369. Noting only that “thetext of Article 10.1 refersto ‘export subsidies [, and] the text of
Article 10.2 refersto ‘ export credit guarantees,’”*® the Panel ignores the point that the well-

known export credit guarantee programs do not appear in the list of notorious export subsidy

%®panel Report, para. 7.919

S7’See U.S. First Written Submission (July 11, 2003), para. 151. The date of inception of the program is not
in dispute.

5®Ppanel Report, para. 7.918
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practices listed in Article 9.1, offering the unremarkabl e observation of “the possibility that other

forms of export subsidies might exist, apart from those that appear in the list.”3"

370. The negotiating history of the provisions, however, highlights the intended segregation of
export credit guarantee programs from export subsidies. On July 11, 1990, the so-called
“DeZeeuw Text” was circulated.®® Paragraph 20(€) of that text contemplated that Members
would provide “data on financial outlays or revenue foregone . . . in respect of export credits
provided by governments or their agencies on less than fully commercial terms.” Under
paragraph 22, the document envisioned concurrent negotiations to govern the use of export

assistance, including “disciplines on export credits.”

371. Chairman DeZeeuw was succeeded by Chairman Dunkel, and on June 24, 1991, he
circulated a Note on Optionsin the Agriculture Negotiations.®" In paragraph 48 of that Note, the
Chairman requested decisions by the principals on “whether subsidized export credits and related
practices. . . would be subject to reduction commitments.” Subsequently, on August 2, 1991, he
circulated a series of addenda on the Note on Options “aimed at exploring certain optionsin
greater detail "3

372.  Included among the addenda was Addendum 10 on “Export Competition: Export
Subsidies to be subject to the terms of the Final Agreement.”*®* Section 3 of that Addendum sets
forth a proposed “ Illustrative List of Export Subsidy Practices.” Item (h) is explicitly “ Export
Credits provided by governments or their agencies on less than fully commercia terms.”

Similarly item (i) is " Subsidized export credit guarantees or insurance programs.”

$®Ppanel Report, para. 7.920

30MTN.GNG/NG5/W/170 (Exhibit US-25)
BIMTN.GNG./AG/W/1 (24 June 1991) (Exhibit US-26)
B2MTN.GNG./AG/W/1/Add. 1 (2 August 1991) (Exhibit US-27)
SBMTN.GNG./AG/W/1/Add. 10 (2 August 1991) (Exhibit US-27)
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373. On December 12, 1991, the chairman circulated for discussion a* Draft Text on
Agriculture.”®* Article 8.2 of that Draft Text is substantially similar to the current Article 9.1 of
the Agreement on Agriculture.® Article 9.1 of the Draft Text isvirtually identical to Article
10.1 of the current Agreement.

374. Only 8 days later, the Chairman of the Trade Negotiations Committee issued the “ Draft
Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations.”*

It isimportant to compare and contrast the relevant provisons of the Draft Final Act with the text
that ultimately emerged. Artide 10.2 of the Draft Final Act reads as follows:

“Participants undertake not to provide export credits, export credit guarantees or
insurance programs otherwise than in conformity with internationally agreed disciplines
[italics added].”

375. Thisdraft text already contemplated that there would be separate internationally agreed
disciplines for agricultural export credits and export credit guarantees. Industrial export credits
were already subject to separate disciplines, and had been since the Tokyo Round Subsidies
Code.

376. Thelanguage of Article 10.2 of the Draft Final Act as adopted was further refined to
clarify that Members were committed to negotiate these disciplines, and to apply them once
agreed.

377. The negotiating history reflects that the Members very early specifically included export

credits and export credit guarantees as a subject for negotiation and specifically elected not to

$IExhibit US-28
35See also Annex 7 of the Draft Text (Exhibit US-28)
%M TN.TNC/DFA (20 December 1991); the Agriculture text of the Draft Fina Act is Exhibit US-29.
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include such practices among export subsidiesin the WTO Agreements with respect to those

goods within the scope of the product coverage of Annex 1 of the Agreement on Agriculture.

378. Initsrejection of the arguments of the United States, the Panel simply assumes that the
“reference to agricultural export credit guarantee programs in the context of Article 10" means
“that the Members were very well aware of the possibility that such export credit guarantees may
constitute export subsdies per se and that Members were, in fact, concerned about the potential
for such programs to circumvent Members' export subsidy reduction commitments.”**” This
assumption of the meaning of Article 10.2 is contradicted by the text and structure of Article 10
aswell asthe drafting history. By deleting an explicit reference to export credit guarantees from
theillustrative list of export subsidiesin Article 9.1, Members demonstrated that they had not
agreed in the case of agricultural products that export credit guarantees constitute export

subsidiesthat should be subject to export subsidy disciplines.

379. To address this contradiction, without any support in the negotiating history, the Panel
simply asserts: “The omission of paragrgph 3 of Article 9 of the December 1991 Draft Text is
consistent with a decision that the words were mere surplusage, because export credits, export
credit guarantees and insurance programs were within the disciplines on export subsidies

according to the terms of the agreement captured.”3®

380. Thisunsubstantiated assertion that the drafters viewed the removed language as “ mere
surplusage” contradicts the Panel’ s own approach to drafting history in that it failsto explain the
continued presence of other practicesin the Article 9.1 that ultimately emerged. In at least one

other context in this dispute the Panel recognizes that the omission of substantive text from the

%’panel Report, para. 7.924.
%¥panel Report, para. 7.940.
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ultimate provisions of the Agreement on Agriculture is*deliberate” and reflects a choice of

substantive terms to apply.**

381. Inaddition, because export credit guarantees would already be subject to the disciplines
of paragraphs (j) and (k) of the Illustrative List of Export Subsidiesin the SCM Agreement®® the
Panel’ s approach argues too much. By thisanalytical measure other export subsidies that
remained listed in Article 9 should aso have been deleted as “mere surplusage’. For example,
Article9.1(a) gppliesto “the provision by governments or their agencies of direct subsidies. . . to
afirm, to an industry, . . .contingent on export performance.” Item (@) of the SCM Agreement
appliesto: “The provision by governments of direct subsidiesto afirm or an industry contingent
on export performance.” Article 9.1(e) appliesto: “internal transport and freight charges on
export shipments, provided or mandated by governments, on terms more favorable than for
domestic shipments.” Item (c) of the SCM Agreement’s Illustrative List of Export Subsidies
appliesidentically to: “internal transport and freight charges on export shipments, provided or

mandated by governments, on terms more favorable than for domestic shipments.”

382. Under the Panel’s simplistic analytical approach both Articles 9.1(a) and 9.1(e) should
not have survived to appear in the Agreement on Agriculture because they were “mere
surplusage” aready “within the disciplines on export subsidies according to the terms of the

agreement captured.”*" Y et there they remain. The removal of export credit guarantees from

%panel Report, para. 7.323. “Given that draft Article 18:2 [of the Text on Agriculture of the Draft Final
Act] wasthe predecessor of partsof the final Article 13 [of the WTO Agreement on Agriculture], thisin an
indication that the omission of Article 13 from the final list of special or additional rules or procedures [in the draft
DSU text] was deliberate and that the negotiators did not intend it to operate as a special dispute settlement
procedure.” The Panel also ascribes far more substantive meaning to drafting history in other contexts. See, e.g.,
Panel Report, paras. 7.495-7.501 (Using drafting history of the agriculture text of the Draft Final Act to interpret the
meaning of Article 13).

*panel Report, para. 7.937.

*Ipanel Report, para. 7.940.
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Article9isnot amere editorial choice, but areflection of the decision of the drafters not to apply

export subsidy disciplinesto export credit guarantees.®*

5. The Panel’s Interpretation of the Agreement on Agriculture Leads to

a Manifestly Unreasonable Result

383. Article 32 of the Vienna Convention on the Law of Treaties aso permits recourse to
supplementary means of interpretation, including the preparatory work of the treaty to determine
the meaning of language where the meaning is “ambiguous’ or if the interpretation provided
“leads to aresult which is manifestly absurd or unreasonable.” As explained above, the
negotiating history demonstrates that CCC export credit guarantees are measures not intended to

be subject to the export subsidy disciplines of Article 10.1.

384. The conscious decision of the drafters to exclude export credit guarantees from Article 9
isnot amere editorial choice, but areflection of an agreement with major substantive
consequence. Asthe Panel notes, “Article 9.1 lists specific types of export subsidies which are
subject to reduction commitments under the Agreement on Agriculture.”** Had export credit
guarantees remained in Article 9, then the United States and other providers of export credits and

credit guarantees would have been expressly permitted to include such measuresin their

92| n an argument not adopted by the Panel, Brazil and New Zealand suggested that the omission of export
credit guarantees from Article 9.1 is “because export credit guarantees are not, per se, export subsidies.” (New
Zealand Answers to Question 35 of the Panel to Third Parties). New Zealand further suggested that export credit
guarantees may or may not involve export subsidies, relative to the marketplace (i.e., “the extent to which the
premium rates charged on current export credit guarantees are lower than the corresponding financing rates that a
commercial bank would normally require given a similar level of risk.”) Brazil appears to concur with this approach
inits Answer to Panel Question 71(a): “Although export credit guarantees do not automatically confer benefits []”

The negotiating history, however, reveals that as early as 1991 the M embers understood that “Export credits
provided by governments or their agencies on less than fully commercial terms” and “ Subsidized export credit
guarantees or insurance programs” — that is, not all export credit guarantees bu rather only some — were export
practices subject to discussion and negotiation. (MTN.GN G/AG/W/1/Add. 10 (2 August 1991) (Exhibit US-27))
Y et neither of these two formulations, which would reflect Brazil and New Zealand’ s interpretations, appears in
Article 9.1.

%%panel Report, para. 7.662.
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respective export subsidy reduction commitments. In the absence of areferencein Article 9,

then the United States was foreclosed from including them. It defies logic, as well as the obvious
object and purpose of the agreement, to take the view of the Panel in which such practices would
be treated as already disciplined export subsidies yet not permitted to be included within the
applicable reduction commitments expressly contemplated by the text. The United Statesis
unfairly whipsawed by this interpretive approach, and Brazil finds itself the beneficiary of an
unbargained-for multi-billion dollar windfal. The Panel result in thisinstance is manifestly

unreasonable.

385. During the relevant base period for determining the level s from which export subsidy
reduction commitments were to be calculated (1986-1990), the United States had export activity
for scores of commodities under the export credit guarantee programs.®** It provided export
credit guarantees in connection with 37 commodities in addition to those thirteen with respect to
which it has reduction commitments. Among those, for example, were yearly averages of 5.5
million tons of corn and 859,000 metric tons of cotton. Similarly, the quantities of coarse grains
would have been double the amount included, triple for vegetable ails, ten-fold for bovine meat
and amultiple of 7,700 for “other milk products.”** Such a magnitude of export credit
guarantees during this period simply could not have been overlooked by either the United States
or its negotiating partners. The Panel dismisses this as aunilateral interpretation of the United
States, not “ representative of an agreed interpretation or understanding of dl Members.”** Yet
no export credit guarantees are reported in the schedules of the United States or any other

Members. Nor are they currently subject to reporting as export subsidies.*’

3%gee, U.S. Further Rebuttal Submission (August 22, 2003), para. 148.

3%See, U.S. Rebuttal Submission (August 22, 2003), paras. 147-153; U.S. Further Rebuttal Submission
(November 18, 2003), paras. 178-183.

%%panel Report, para. 7.942.

397See, U.S. Closing Statement at the Second Panel M eeting (3 December 2003), para. 5, and PC/IPL/12
circulated 2 December 1994 (Exhibit US-99).
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386. To avoid the manifestly unreasonable result sought by Brazil, recourse to the negotiating
history of Article 10 would be appropriate, which confirms that CCC export credit guarantees are

measures not intended to be subject to the export subsidy disciplines of Article 10.1.

B. The Panel’s Findings Under Article 3 of the SCM Agreement with respect to
the CCC Export Credit Guarantee Programs Should be Reversed

1. Introduction

387. The Panel erroneously concludes that the United States Export Credit Guarantee
Programs in respect of unscheduled agricultural products and one scheduled agricultural product
(rice) are per se export subsidies prohibited under Articles 3.1(a) and 3.2 of the SCM Agreement.
In reaching this conclusion the Panel has reversed the applicable burden of proof, misinterpreted
the relationship between Article 10.2 of the Agreement on Agriculture, incorrectly found that the
program for each agricultural product constitutes and export subsidy, and incorrectly determined
that the programs are provided by the United States a premium rates which are inadequate to
cover the long-term operating costs and losses of the programs within the meaning of item (j) of
the lllustrative List of Export Subsidiesin Annex | of the SCM Agreement.

388. The Panel found that the programs “are provided by the United States government at
premium rates which are inadequate to cover long-term operating costs and losses of the
programs within the meaning of item (j) of the lllustrative List of Export Subsidiesin Annex | of
the SCM Agreement, and therefore constitute per se export subsidies prohibited by Articles 3.1(a)
and 3.2 of the SCM Agreement.*®

389. To arrive at this conclusion the Panel has misinterpreted the meaning of Article 10.2 of

the Agreement on Agriculture and ignored the meaning and purpose of Article 21.1 of the

3% Section VIII: 8.1(d)(1).
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Agreement on Agriculture. The Panel has also repeatedly reversed the applicable burden of proof
for such a determination under the SCM Agreement.®* In addition, the Panel failed to gpply
properly the test in item (j) of the Illustrative List of Export Subsidies, invalidating its

conclusion.

2. CCC Export Credit Guarantees are Not Prohibited Export Subsidies
for Purposes of Article 3 of the SCM Agreement by Virtue of Article
21.1 of the Agreement on Agriculture and the Introductory Phrase to
Article 3 of the SCM Agreement

390. For the reasons noted in the foregoing sections, Article 10.2 of the Agreement on
Agriculture, read in its proper context, establishes that CCC export credit guarantees are not
measures subject to the export subsidy disciplines of Article10.1. Furthermore, it is undisputed
that export credit guarantees are not subsumed within the export subsdies described in Article
9.1 of the Agreement on Agriculture.*® In addition, as aresult of Article 21.1 of the Agreement
on Agriculture and the introductory phrase of Article 3 of the SCM Agreement, they are not
prohibited export subsidies under the SCM Agreement.

391. ThePanel, however, concludes to the contrary. To reach its erroneous determination that
the CCC export credit guarantees are in fact prohibited export subsidies under Articles 3.1(a) and
3.2 of the SCM Agreement® the Panel ignores the effect of Article 21, misapplies Article 13(c)
of the Agreement on Agriculture, reverses the applicable burden of proof, and fails to make

necessary findings of fact.

%®The Panel articulates the “usual burden of proof in WTO proceedings’ to rest “upon the party, whether
complaining or defending, who asserts the affirmative of a particular claim or defense. If that party adduces
evidence sufficient to raise a presumption that what it asserts is correct, the shifts to the other party.” Panel Report,
para. 7.270, citing A ppellate Body Report, U.S. - Wool Shirts, p. 14

“Opanel Report, para. 7.788.

“Ipanel Report, para. 8.1(d)(1).
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392. Article 21.1 of the Agreement on Agriculture provides

“The provisions of GATT 1994 and of other Multilateral Trade Agreementsin Annex 1A
to the WTO Agreement shall apply subject to the provisions of this Agreement.”

393. TheSCM Agreement is of course one of the Multilateral Trade Agreements to which
Article 21.1 applies. Article 3 of the SCM Agreement therefore is subject in itsapplication to
Article 21.1 of the Agreement on Agriculture. 1ndeed, the Panel expressesits view that “the
introductory phraseof Article 3.1 [] refers to the Agreement on Agriculture asawhole[].”*%
Article 3, furthermore, expressly limits its application with respect to the Agreement on
Agriculture: theintroductory phrase states: “Except as provided in the Agreement on
Agriculture.” Asexport credit guarantees are not subject to the disciplines of export subsidies
for purposes of the Agreement on Agriculture, Article21.1 of that Agreement renders Article

3.1(a) of the SCM Agreement inapplicable to such measures.

394. Article 13(c) of the Agreement on Agriculture providesin relevant part that “ export
subsidies that conform fully to the provisions of Part VV of [the] Agreement, as reflected in each
Member’s Schedule, shall be: [] exempt from actions based on Article ... 3 ... of the Subsidies
Agreement.” Asthe United States has demonstrated, pursuant to Article 10.2, the export credit
guarantee programs are not measures subject to the disciplines of Article 10.1 of the Agreement

on Agriculture.

395. The exemption from action under Article 13(c) isinapplicable, becauseit only is effective

with respect to export subsidies disciplined under the Agreement on Agriculture.

“2panel Report, para. 7.277.
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396. The Pand purports to recognize the interpretive hierarchy in which, pursuant to Article
21.1, “the provisions of the SCM Agreement [] apply subject to the Agreement on Agriculture.”*
However, ignoring Article 21.1, the Panel asserts that even if export credit guarantees are not
export subsidies disciplined under the Agreement on Agriculture they are neverthel ess subject to
challenge under Article 3 of the SCM Agreement. *“[I]f we were to accept the United States
argument that export credit guarantees cannot constitute export subsidies for the purposes of the
Agreement on Agriculture and that the export subsidy disciplinesin Article 10.1 of the
Agreement on Agriculture do not apply to export credit guarantees, then export credit guarantees
cannot ‘ conform fully to the provisions of Part V' of that Agreement within the meaning of
Article 13(c)(ii) of the Agreement. That is, they are not ‘ export subsidies' for the purposes of the
Agreement, and it is, in any event, conceptually not possible to conform with non-existent
disciplines and trigger the exemption from action provided for in Article 13(c). They would thus
not be ‘exempt from actions' based on Article 3 of the SCM Agreement (and Article XV of the
GATT 1994) within the meaning of Article 13(c)(ii) of the Agreement on Agriculture.”*”

397. However, Article 10.2 contemplates the development of internationally agreed disciplines
applicable to export credit guarantees and indeed requires that once such disciplines are agreed
Members shall only apply export credit guarantees in conformity with such disciplines. The
drafters may well have anticipated that such disciplines would be devel oped and agreed during
the nine years of 1995-2004 constituting the implementation period for purposes of Article 13 of
the Agreement on Agriculture, as provided in Article 1(f) of that Agreement. Article 10.2 is
within Part V of the Agreement, and Article 13(c) would have had effect with respect to export
credit guarantees at that time. Until then, however, the question of conformity with Part V
would not be relevant to export credit guarantees, and pursuant to Article 21.1 of that Agreement

and the chapeau of Article 3 of the SCM Agreement, Article 3 simply would not gpply to them.

“®panel Report, para. 7.657.
““panel Report, para. 7.944. See also, Panel Report, para. 7.751.
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3. In Its Analysis the Panel Reversed the Burden of Proof Applicable
Under the SCM Agreement

398. With respect to an examination of the programs in connection with item (j) of the
[llustrative List of Export Subsidies under Annex | of the SCM Agreement, the normal rules
concerning the burden of proof apply.*® It isincumbent on Brazil as the complaining party to
fulfill the burden with respect to the requisite d ements of item (j). However, in multiple
instances the Pane has wrongly placed the onus on the United States, thus invalidating its
finding with respect to item (j).

399. Thismisguided andytical approach culminates in the Pand’s misapplication of Article
10.3 of the Agreement on Agriculture to the SCM Agreement, whereit has no gpplication at all.

400. Immediately preceding its conclusion that U.S. export credit guarantee programs run
afoul of item (j) in Annex | of the SCM Agreement*®®, the Panel “recall[s] the burden of proof
articulated in Article 10.3 of the Agreement on Agriculture, [to conclude that] the United States
has not established that it does not provide these export credit guarantee programs at premium
rates which are inadequate to cover the long-term operating costs and losses.”*”" But the burden
of proof articulated in such Article 10.3 has no application to the SCM Agreement. The Panel
has wrongly reversed the ordinary burden of proof applicable under the SCM Agreement, which

remains with the complaining party.

401. The Panel has simply ignored the text of the Agreement on Agriculture limiting the
application of Article 10.3 to very specific circumstances. Curiously, elsewhere in its report the
Panel appears to understand the limitation. In paragraphs 7.271-7.273, the Pand correctly notes:

“Asregards agricultural export subsidies, the text of Article 10.3 of the Agreement on

“%®gee, e.g., Panel Report, para. 7.270.
“®panel Report, para. 7.869.
“panel Report, para. 7.868.
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Agriculture articulates a special rulethat alters the usual rule on burden of proof in certain
disputes under Articles 3, 8, 9, and 10 of the Agreement on Agriculture.”*® Citing the Appellate
Body,*® the Panel further correctly articulates that the burden of proof dlocated under Article
10.3 appliesin the limited circumstance of an allegation of export subsidy in excess of export
subsidy reduction commitments set forth in the defending party’ s particular schedule. “Where a
Member exports an agricultural product in quantities that exceed its quantity commitment level,
that Member will be treated asif it has granted WTO-inconsistent export subsidies, for the

excess quantities, unless the Member presents adequate evidenceto ‘ establish’ the contrary.”#°

402. Thereversal of burden of proof under Article 10.3 of the Agreement on Agriculture is
limited to those very particular disputes and has no bearing on disputes or determinations under
the SCM Agreement.

a. As a Result of Reversing the Applicable Burden of Proof the
Panel Has Wrongly Found the United States Has Conferred
Export Subsidies on Agricultural Goods for which it Does Not

Have Export Subsidy Reduction Commitments

403. The Pand has misapplied Article 10.3 with respect to Brazil’s clams that export credit
guarantee programs confer export subsidies to agricultural commodities for which the United
States does not have reduction commitments. The Panel reverses the applicable burden of proof
in examining whether export subsidies “have been provided under the programsin question

during the period we have examined in respect of exports of upland cotton and certain other

unscheduled agricultural products.” With respect to such unscheduled products, the Panel
states: “The United States has not shown that no export subsidy has been granted in respect of

“®panel Report, para. 7.271.

“®Appellate Body Report, Canada-Dairy (Second Recourse to Article 21.5), paras. 70-73.

“panel Report, para. 7.273. In this respect, the only commodity with respect to which the burden would
properly shift isrice. See Panel Report, para. 7.881.
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such products.” This approach reverses the well-established application of the ruleof Article
10.3 as explained by the F'SC panel: “[W]e consider that Article 10.3 of the Agreement on
Agriculture places the burden on the United States to present evidence and argument sufficient to
establish that no export subsidy has been granted in respect of any quantity of a product exported
in excess of the reduction commitment levels found in its Schedule for that product. In the case
of unscheduled products, however, the burden remains with the [complaining party] to present
evidence and argument sufficient to establish that export subsidies have been provided with

respect to that product.”**

404.  Such an error cannot be ascribed to confusion over the distinction between “scheduled”
and “unscheduled” commodities. The Panel understands the distinction between “scheduled”
commodities, with respect to which export subsidy reduction commitments apply, and
“unscheduled” commodities, with respect to which export subsidies are prohibited. For the
United States, upland cottonisin the latter category.*? Article 10.3 of the Agreement on
Agriculture does not even apply in circumstances of an aleged export subsidy of agricultural
goods that are prohibited (i.e., the defending party has no reduction commitment with respect to
such good, and export subsidies for such good are therefore prohibited). Consequently, in
addition to reversng the burden of proof applicableto any determination under the SCM
Agreement, the Panel has also reversed the applicable burden of proof for its findings under
Article 10.1 of the Agreement on Agriculture in respect of upland cotton and the other
unscheduled agricultural products. As Article 10.3 does not even apply to such circumstances
under the Agreement on Agriculture, it cannot and does not apply to any determinations with
respect to the SCM Agreement or any other WTO Agreement. The Panel has looked to the
wrong agreement for context and gpplied the wrong burden of proof against the United States.

“panel Report, U.S. — FSC, para. 7.143. This aspect of the Panel Report was not appeal ed.
“25ee Panel Report, paras. 7.793, 7.876-7.878.
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b. The Panel has Three Times Wrongly Imposed on the United
States the Burden of Proof Applicable to Determinations under

Item (j) of the SCM Agreement

405. The Panel found that the programs “are provided by the United States government at
premium rates which are inadequate to cover long-term operating costs and losses of the
programs within the meaning of item (j) of the lllustrative List of Export Subsidiesin Annex | of
the SCM Agreement.” |n at |least three instances, however, the Panel imposed the burden of proof
on the United States to make demonstrations the Panel deemed necessary, instead of imposing

the standard applicable burden of proof on Brazil, as daimant under the SCM Agreement:

406. First. The Panel asserts that “the premiums are not geared toward ensuring adequacy to
cover long-term operating costs and losses for the purposes of item(j).”*** Nowhere does item (j)
require a Member to ensure such adequacy. Thisis amuch higher threshold than the text

provides.

407. Second. Similarly, the Panel concludes that “[i]n terms of the structure, design, and
operation of the programs [we] believe that the programs are not designed to avoid a net cost to
government.” *** To “avoid anet cost” prospectively is simply not the requirement of item (j).
To similar effect, the Panel imposes on the United States a*“likelihood” standard of performance
higher than that found in item (j): “whether revenue would be likely to cover the total of all

operating costs and losses under the program.”***

408. Third: The Panel also rejects the argument of the United States with respect to the trend
toward profitability of the export credit guarantee programs demonstrated in certain budget data.
The Pand states: “We have not been persuaded that cohort re-estimates over time, will

“panel Report, para. 7.859.
“panel Report, para. 7.857.
“panel Report, para. 7.805. See also, Panel Report, para. 7.835.



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 187

necessarily not give rise to a net cost to the United States government.”*® The Panel elsewhere
states: “While there may be a possibility (based on the experience of certain of other cohorts) that
this figure may diminish over the lifetime of the cohort concerned, thereis no assurance that this
figurewill necessarily evolve towards, and conclude as, zero or a negative figure.”**” Under the
applicable burden of proof, however, it is not for the United States to make such incontrovertible
demonstrations to the Panel, and the Panel erred in requiring it. Rather, in al of these examples,
itisfor Brazil to demonstrate that the challenged programs are provided at premium rates which

are inadequate to cover long-term operating costs and losses.

409. For the foregoing reasons, the Appellate Body should reverse the Panel’ s determination
that the CCC export credit guarantee programs are provided at premium rates which are
Inadequate to cover long-term operating costs and losses of the program within item (j) of the
[llustrative List of Export Subsidiesin Annex | of the SCM Agreement. In addition, the Panel
should reverse the Panel’s findings under Paragrgph 8.1(d)(l) that such programs constitute
prohibited subsidies under Article 3.1 and 3.2 of the SCM Agreement.

4. The Panel has Failed to Make Necessary Findings of Fact to Support
its Conclusion that the CCC Export Credit Guarantee Programs are
Provided at Premium Rates Which Are Inadequate to Cover Long-

Term Operating Costs and Losses Within the Meaning of Item (j)

410. Having reversed the applicable burden of proof, the Panel finds against the United States
despite an absence of factual findings to support its conclusions with respect to item (j). The
Panel appears to base its conclusions largely on the accounting methodology of the United States

reflected in the U.S. budget.*® The Panel assesses whether long-term operating costs and losses

“®panel Report, para. 7.853.
“Upanel Report, fn. 1028
“185ee generally, Panel Report, paras. 7.842-7.856.



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 188

have occurred principdly as afunction of thefigures set forth in the U.S. budget.*®
Conspicuously absent from the Panel’ s gpplication of the figuresin the U.S. budget is an actud
finding of fact, however. First, the Pand acknowledgesthat the budget figures on which it
purports to rely are only “initial estimates of the long-term costs to the United States
government.”*® [italicsin origind] The Pand further recognizes that they are not “historicaly
verifiable real amounts that have been, or actually will be, disbursed by the United States
government. Rather, thisis amethodology used and relied upon by the United States

government[].”**

411. Itisimportant to note that the budget figures on which the Panel and Brazil principally
rely are anet present value on an estimated projection into the future of potential payment and
receipts.*? These estimates are themsel ves subject to re-estimation over thelifetime of the
particular guarantees involved.*® Brazil hasrelied on a constructed “ cost” formula derived from
such budget data.*** In response to financial arguments of Brazil based on such “estimates’ and
“methodology”, the United States proffered evidence that “total revenues exceed total expenses
of the programs by approximately $630 million.”** In contrast, figures submitted by Brazil
allege anet loss of $1.083 billion. Comparing these conclusions, the Panel notes, shows “a

major difference between the parties’ approaches relates to the treatment of re-scheduled debt.”#?

4% \We believe that it isrelevant for our item (j) analysisthat, netting re-estimates against original subsidy
estimates on a cohort-specific basis yiel ds a positive subsidy which reveals that over thelong term the United States
government anticipatesthat it may not break even with its export credit guarantee programs.” Panel Report, para.
7.854. Recognizing that these estimates only present a projection of what may occur, the Panel recognizes that the
estimates have no necessary correlation with what in fact does occur.

To similar effect the Panel notesthat CCC financial statements indicate a“credit guarantee liability” of
$411 million and $22 million for the respective years 2002 and 2003. Although the Panel specifically notesthat
“these amounts are not actual losses, [t|hey are [an] indicator []to assess the estimated long-term cost to the United
States government of export credit guarantees” (italics added). Panel Report, para. 7.855.

4Dpanel Report, para. 7.843.

421[d.

“2panel Report, para. 7.842 and fn. 997.

4Zpanel Report, para. 7.843 and fns. 1003 and 1004.

“%panel Report, para. 7.844.

“®panel Report, para. 7.846.

“®panel Report, para. 7.847.
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412. The precariousness of reliance on the budgetary figures for any assessment of whether the
programs are covering long-term operating costs and | osses becomes more evident with afuller
understanding of what such figures are and are not. Asthe figures are reviewed annually, the
estimates will change until all relevant dataisin. This re-estimation processis hugely
significant. Asthe Panel notes, “over the lifetime of the cohortsissued in 1992 and since, the
record indicates an overall lifetime downward re-estimate [i.e. better net performance than
originally estimated] of $1.9 billion.”*" (Italics added). In addition, for the entire period
examined (1992-2002), “with the exception of 2002, for which only very recent datais
necessarily available[] the trend for all cohortsis uniformly favorable as compared to the
original subsidy amount.”*?® Consequently, with respect to the most recent years the data
indicates atrend for overall profitability, but significant data regarding actual operating
experience is simply not reflected yet in the budgetary figures.*®

413. Brazil has repeatedly and correctly acknowledged that in the budgetary figures for the
programs the “ original estimates were too high.”*® As the budgetary figures are prepared the
same way for each year, it is astrue for the more current years as for the earlier years. The only
distinction, however, is that more recent years lack the actual operational datato permit the now-
routine re-estimation toward profitability. These original estimates are compelled by
government-wide accounting rules for credit programs and are not unique to the CCC
programs.*** Consequently, the budgetary estimate figures inherently tend to project an
exaggerated negative performance, which is more pronounced in the more recent years because

they have not yet been able to reflect the more favorable actual operational data.**

“2'panel Report, para. 7.853.

4Bpanel Report, para. 7.853. See also, U.S. Rebuttal Submission (August 22, 2003), para. 161, and U.S.
Answers to Panel Question 221(a) (December 22, 2003), correcting table for such para. 161.

“®See generally U.S. Further Submission (September 30, 2003), paras. 145-149.

40gecond Oral Statement of Brazil (October 7, 2003), para. 70; Comments on U.S. Rebuttal Submission;
para. 60.

“lpanel Report, para. 7.842 and fns. 996, 997; Panel Report, para. 7.843 and fn. 1003.

4325ee generally U.S. Answers to Panel Question 221(g)(December 22, 2003), paras. 96-99
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414. Thetenuousness of thisfactual basisfor Brazil’s argument and the Panel’ s assessment
that the “major difference between the parties' approaches relates to the treatment of re-

scheduled debt” compels a specific finding of fact on this major difference.

415. Ultimately, however, the Panel made no factual finding on thisimportant disparity.
Indeed, the Panel explicitly dates that, in itsview, it is“not called upon to make a precise
quantification of the amount by which premiums may or may not be sufficient.”*® [italics added]
Despite the fact that the “ United States indicates that the standard accounting treatment of
reschedulings by the CCC isto no longer treat them as an outstanding claim, but rather as anew
direct loan,” the Panel smply “shares Brazil’s concerns that the United States’ trestment of
rescheduled debt before us understates the net cost to the United States government associated
with the export credit guarantee programs at issue.”** But the Panel never makes afactud basis
concerning the treatment of rescheduled debt and thereby fails to support its determination under
item (j).

416. The Panel did not conclude that the rescheduled debt was an operating cost or loss. The
United States indicated that the standard accounting treatment of reschedulings by the United
States government isto no longer treat them as an outstanding claim, but rather as a new direct
loan.”*> In response, the Panel stated only vaguely that it “shares] Brazil’s concerns that the
United States' treatment of rescheduled debt before us understates the net cost to the United

States government associated with the export credit guarantees as issue.”

417. If so, by how much? The absence of this factual finding is not a mere academic exercise,
because the 10-year net estimate figures on which Brazil reliesin both the U.S. budget and the

CCC financia statements involve razor-thin amounts of $230 million and $22 million,

“3panel Report, para. 7.825.
4panel Report, para. 7.851.
“®panel Report, para. 7.851, fn. 1021.
“®panel Report, para. 7.852.
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respectively.**” These figures arelessthan one percent and one tenth of one percent, respectively,
of the overall $35.098 billion of actual sales registrations under the program during the 1992-
2002 period*®, congtituting “long-term” for purposes of this dispute.**®* These figures necessarily
include recent years for which little actual operating experience is reflected in the pertinent
estimate.

418. The proportionally tiny $230 million and $22 million figures indicate only that “CCC
believes, based upon its own assessment, that it may not, even over the long term, be ableto
operate the export credit guarantee programs without some net cost to government [italics
added].”*° That is, the estimates do not establish that CCC has not operated the programs
without a net cost to the government. On this highly tenuous basis, and without resolving the
disparity between the data and treatment of reschedulings by the United States and Brazil, the
Panel concludes “the above considerations relating to the past performance of the programs

support aview that the programs are run a a net cost to the United States government.”*#

419. Under the totality of the crcumstances, the absence of a specific factual finding on the
basis for and monetary extent to which the United States has allegedly not covered its long-term
operating costs and losses for the CCC export credit guarantee programs, compels the reversal of

the Panel’ s finding in respect of item (j).

420. The Pand further identifies myriad considerations set forth in both the authorizing statute
and implementing regulations for the programs that restrict the use of the program for reasons of

financia prudence.*** Y et the Panel dismisses these constraints because they do not set forth

“3’Panel Report, para. 7.853, 7.854.

4%Bgee table entitled “ Annual President’s Budgets and Actual Sales Registrations, Fiscal Y ears 1992-2004.
(U.S. Further Submission, 30 September 2003, para. 148). The total of actual sales registered and guaranteed under
the programs for years 1992-2002 are known and noted in year 3 of the table. The figure $35.098 billion is the sum
of the figuresin year 3 for each of program years 1992-2002.

“®panel Report, para. 7.831.

“Opanel Report, para. 7.855.

“Ipanel Report, para. 7.856.

“2panel Report, para. 7.862.
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explicit criteriafor “what might constitute an acceptable level of risk in evaluating whether
countries can adequately service their debt. Nor does the statute impose any limitation on the
amount of guarantees that can be provided annually to a high-risk country.”*** This dismissive
view of the statutory provisions contrasts with its own recognition that the same statutory
provisions “indicate to us that there exists a discretion (on the part of the Secretary) to determine
situations in which guarantees cannot be made available,”*** such that the programs do not pose a
threat of circumvention of export subsidy commitments even for products for which the United

Statesis not allowed to provide export subsdies at dl.

VI.  The Step 2 Program is not a Prohibited Import Substitution Subsidy

A. The Panel’s Decision Fails to Give Meaning to the Introductory Phrase of
Article 3 with Respect to Article 3.1(b)

421. Article3.1 of the SCM Agreement provides:

“Except as provided in the Agreement on Agriculture, the following subsidies, within the
meaning of Article 1, shall be prohibited:

(@ subsidies contingent, in law or in fact, whether solely or as one of several
other conditions, upon export performance, including those illustrated in

Annex |;

(b) subsidies contingent, whether solely or as one of several other conditions,

upon the use of domestic over imported goods.”

“$panel Report, para. 7.862.
““panel Report, para. 7.888.
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422. Theintroductory phrase “Except as provided in the Agreement on Agriculture” applies
not only to Article 3.1(a) but dso to 3.1(b). The Panel’ s conclusions with respect to the Step 2
import substitution subsidy would improperly require areading of the provision such that the

introductory phrase does not apply to 3.1(b). The Pand may interpret the text but not amend it.

423. The Panel explicitly asserts an identity between subsidies covered by the exception and
export subsidies under the Agreement on Agriculture “subsidies covered by this introductory
phrase (i.e. export subsidies provided for in the Agreement on Agriculture).” *** The Panel
further expressesits view that “the introductory phrase of Article 3.1 formspart of the scheme
referred to [] in paragraph 7.261. The introductory phrase refersto the Agreement on Agriculture

asawhole[].”#®

424. The Panel correctly recognizesthat asaresult of Article 3.1 the SCM Agreement “defers
to the Agreement on Agriculture.” ** The Pand further correctly notes that “the text of Article
3.1(a) of the SCM Agreement indicates that the obligation it contains (and consequently the
related obligationsin Article 3.2 of that agreement) applies except as provided in the Agreement
on Agriculture.*® Similarly, the obligation of Article 3.1(b) is limited in application by the same

exception provided in the Agreement on Agriculture.

425.  Although the Panel elsewhere views the words “except as provided” as a semafore for an
express articul ation that “the exi sting disciplines do not apply” “*, in the context of SCM Article
3.1(b) this language means nothing to the Panel unless “an explicit carve-out or exemption from
the disciplinesin Article 3.1(b) of the SCM Agreement existed in the zext of the Agreement on
Agriculture.”*® Similarly, the Panel indicates that had the drafters intended “to undermine the

“®panel Report, para. 7.277.
“panel Report, para. 7.277.
“’Panel Report, para. 7.670.
“®panel Report, para. 7.672.
49Gee Panel Report, para. 7.909.
“panel Report, para. 7.1038.
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fundamental disciplines applicableto import substitution subsidies[] they would have so
indicated.”*! The application of the introductory phrase “except asprovided” to Artide 3.1(b) is

such an indication.

426. Implausibly, the Pand states: “Neither the introductory phrase in Article 3.1 of the SCM
Agreement, nor Article 21.1 of the Agreement on Agriculture mean that the Agreement on
Agriculture must necessarily [italicsin original] contain a provision that would have the effect of
carving out certain domestic support measures from the prohibition on import substitution in
Article 3.1(b) of the SCM Agreement or rendering those disciplines inapplicable to agriculturd

domestic support.” >

B. The Permissibility of the Import Substitution Subsidy is Congruent with
Both the SCM Agreement and the Agreement on Agriculture and Gives
Current Effect to the Introductory Phrase of Article 3 As Applied to Article
3.1(b)

427. Inthe Panel’s view, payments to processors of agricultural commodities must be made
without regard to the origin of such commodities. The Panel asserts that it “can conceive of
domestic support measures provided to processors which provide support ‘in favor of domestic
producers’ and that are not contingent upon the use of domestic over imported goods.”*** The
exampleit offersis*subsidies paid to processors regardless of the origin of the basic agriculturd
product.”** But this example renders the subsidy asimple input subsidy not in favor of
agricultural producers but of processors. As such, the subsidy would be subject to the disciplines
of the SCM Agreement, where such subsidies are permitted (provided they do not cause adverse

effects to other Members) and not subject to budgetary limitation.

“Ipanel Report, para. 7.1074.
“52panel Report, fn. 1202
“panel Report, para. 7.1065.
“**panel Report, fn. 1212
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428. The Step 2 program provides a benefit to U.S. cotton producers because it servesto
maintain the price competitiveness of U.S. cotton vis-a-vis foreign cotton through a payment to
capture some differential between prevailing foreign and domestic cotton prices. To pay
processors without regard to the origin of the cotton would cause the benefit to cotton producers
to evaporate. The subsidy would be transformed from a subsidy “in favor of agricultural
producers’ to asimple input subsidy in favor of industrial manufacturers. It would be a textile
subsidy, not a cotton subsidy, and outside the coverage of the Agreement on Agriculture
altogether.”*®> As aresult, the Panel’ s interpretation would render Paragraph 7 of Annex 3 of the
Agriculture Agreement “inutile”. Under the Panel’ s analysis, in effect, no payments directed at
agricultural processors may benefit the domestic producers of the basic agricultural product, even
though Annex 3 of the Agreement on Agriculture expressly contemplates that such payments
may occur and should be included in the AMS.

429. The Panel posits the necessity of a conflict between the SCM Agreement and the
Agreement on Agriculture to give effect to the exception in connection with Article 3.1(b). Then
it creates the straw men of severd hypothetical situations not present in this dispute that would
create a“conflict”. In the absence of these straw men, the Panel then sees no conflict and
therefore no current effect to the exception.**® The Panel statesit plainly: “We have concluded
that the Agreement on Agriculture does not ‘provide’ otherwise so as to affect the prohibition on

import substitution subsidiesin Article 3.1(b) of the SCM Agreement.”*’

430. The Panel correctly notes that there is an interpretive presumption against conflict anong

agreements.*® The United States, however, does not posit that a conflict exists or is necessary.

“SAnnex | of the Agreement on Agriculture only extends to raw cotton, waste and cotton carded or combed
(HS 52.01-52.03). In contrast, Article I:7 of the Agreement on Textiles and Clothing and the Annex to that
Agreement set forth thelist of products covered by that Agreement. That Annex includes a wide array of
manufactured cotton goods under the remainder of Chapter 52 of the HTS.

“panel Report, paras. 7.1038-7.1040

“"Panel Report, para. 7.1072.

48panel Report, para. 7.1040 and fn. 1205.
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Nor does the United States argue the Article 3.1(b) does not apply at dl. To the contrary, the
drafters needed the introductory phrase of Article 3 to apply to Article 3.1(b) to maintain
harmony between the domestic support provisions of the Agreement on Agriculture and the SCM
Agreement.*® |f the drafters intended the exception to apply currently solely to export subsidies,
then they would not have goplied the introductory phrase to Article 3.1(b) at all. The United
States submits that this gives more proper effect to the introductory phrase of Article 3.1(b) than
the interpretation of the Panel, which views the exception as applicable only to a non-existent set

of measures.

431. The Panel appearsto rely in part on the absence of areference to Article 3 of the SCM
Agreement in Article 13(b)(ii) of the Agreement on Agriculture*® A referenceto Article 3 is not
necessary to achieve the intended result with respect to the relationship between the Agreement

on Agriculture and Article 3.1(b).

432. Article 13(b) does not refer to Article 3 of the SCM Agreement because the substantive
obligation of Article 3.1(b) does not apply in the case of domestic content subsidiesin favor of
agricultural producers. It would be no more necessary to refer to such a potential claim than a

potential claim under, say, the Agreement on Safeguards or any other equally irrelevant provision

*9The Panel overstates the argument of the United States, which it characterizes as: “ The United States
contends that user marketing (Step 2) payments to upland cotton domestic users that provide support to domestic
producers contingent on the use of domestic goods is[sic] consistent with the Agreement on Agriculture.” Panel
Report, para. 7.1056. The United States submits, however, that such payments are permissible only to the extent the
United States domestic support measures, including such Step 2 payments, are within the domestic support reduction
commitments of the United States, in accordance with Article 6 of the Agreement on Agriculture.

The Panel further mischaracterizes the argument of the United States. “We believe there is a clear distinction
between a provision that requiresa M ember to include acertain type of payment (or part thereof) initsAMS
calculation and a provision that requires inclusion in the AM S of subsidies contingent upon import substitution. The
United States, in this dispute, would have us read such provisions synonymously.” The United States did not so
argue. The United States does argue that it isillogical for paragraph 7 of Annex 3 of the Agreement on Agriculture
to contemplate inclusion of such payments within the AM S, if they are already prohibited. It would make no sense
to compel inclusion of an already-prohibited subsidy.

460 ccording to the Panel, “[t]he negotiators were [] fully aware of how to insert a reference to Article 3 of
the SCM Agreement when they deemed it appropriate to do so (asthey did in Article 13(c)). However, they inserted
no such cross-reference when addressing obligations relevant to domestic support measures in Article 13(b).” Panel
Report, para. 7.1049. See also Panel Report, para. 7.1070.
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of the WTO Agreements. Atrticle 13(b) appliesto “domestic support measures that conform fully
to the provisions of Article 6 of this Agreement.” The character of the domestic subsidy is not
relevant to the disciplines. The Agreement on Agriculture never defines “domestic support”.
Domestic support in any form is permitted so long as the Member adheres to its reduction
commitments. Under the Agreement on Agriculture domestic content subsidies are permitted.
The only qualification on any form of domestic support is the domestic support reduction
commitments. In contrast, although it is not the case in this dispute, it is certainly possible that
(in the absence of the Peace Clause) adomestic support measure in conformity with Article 6 of
the Agreement on Agriculture could cause adverse effects or serious prejudice within the
meaning of Articles5 and 6 of the SCM Agreement or Article XVI1:1 of GATT 1994.

433. Under the Agreement on Agriculture al annual domestic support provided for an
agricultural product, like cotton, in favor of the producers of that product that is not otherwise
exempt under the “green box” (Annex 2 of the Agreement on Agriculture ) from reduction
commitments, or as otherwise provided in Articles 6.4 and 6.5 of the Agreement, isincuded in
the Aggregate Measure of Support (AMS), as defined in Article 1(a) of the Agreement.

434. The definition further contemplates that support provided during any one year isto be
calculated in accordance with the provisions of Annex 3 of the Agreement on Agriculture .
Paragraph 7 of Annex 3 requires that “measures directed at agricultural processors shall be
included [in the AMS] to the extent such measures benefit the producers of the basic agricultural
products.” Accordingly, Step 2 user payments, paid to upland cotton processors and other users
but benefitting U.S. producers of upland cotton, are included in the annual AMS calculation of
the United States. As aresult, such payments are subject to reduction commitments applicable to
the United States.

435. Thisapproach and the inclusion of such paymentsis consistent with the articul ated

objective of the Agreement “to provide for substantial progressive reductionsin agricultura
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support and protection sustained over an agreed period of time.” The text does not indicate that

any particular kind of domestic support infavor of agricultural producersis prohibited outright.

436. Sincetheinception of the Uruguay Round commitments, Step 2 payments have been
reported among the domestic support measures of the United States in favor of its agricultural
producers. The United States has congstently reported Step 2 as “amber box” product-specific
support included within its calculation of Total AMS and therefore within its domestic support

reduction commitments as set forth in Part 1V of its Schedule.

437. Article 6.3 of the Agreement on Agriculture provides that “a Member shall be considered
to be in compliance with its domestic support reduction commitmentsin any year in which its
domestic support in favor of agricultural producers expressed in terms of Current Total AMS
does not exceed the corresponding annual or final bound commitment level specified in Part IV
of the Member’s Schedule.”

438. Where aparticular program existsin favor of agricultural producers within such Current
Total AMS, the text of the Agreement on Agriculture is entirely agnostic as to the method of
delivery of such support. Consequently, under Article 6.3 of the Agreement on Agriculture a
Member may opt to provide “amber box” support in any direct or indirect way as long as that
Member’s*“Current Total AM S does not exceed the corresponding annual or final bound
commitment level specified in Part IV of the Member’s Schedule.”

439. Annex 3, paragraph 7, of the Agreement on Agriculture specifically requires that
“[m]easures directed at processors to be included” in the calculation of AMS to subject these
measures to the domestic support reduction commitments. As the European Communities®* and

the United States pointed out to the Panel, the Agreement on Agriculture envisions domestic

“IAnswers of the European Communitiesto Panel Question 40, paras. 72-78
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content subsidiesin favor of agricultural producers, albeit paid to processors, provided such

subsidies are provided consistently with the Member’ s domestic support reduction commitments.

440. To giveproper meaning to the introductory phrase of Article 3 of the SCM Agreement in
connection with Article 3.1(b) aswell asto give effect to the recognized concept of agricultural
subsidies paid to processors under the Agreement on Agriculture the Appdlate Body should
reverse the Panel’ s legal condusion that section 1207 (a) of the 2002 Act providing for user
marketing (Step 2) payments to domestic users of upland cotton is an import substitution subsidy
prohibited under Articles 3.1(b) and 3.2 of the SCM Agreement.

VII. The Step 2 Program does Not Confer an Export Subsidy Under Article 3 of the

Subsidies Agreement

441. The Appellate Body should also reverse the Panel’ slegal condusion that same provision
of law is an export subsidy listed in Article 9.1(a) of the Agreement on Agriculture, inconsistent
with U.S. obligations under Articles 3.3 and 8 of that Agreement and not exempt under Article
13(c) of that Agreement.

A. Step 2 Payments are Not Contingent on Export Performance

442. Payment of the subsidy under the user marketing (Step 2) program is not contingent on
export performance. The Panel accurately summarizes certain core characteristics of the
program: user marketing (Step 2) payments are governed by a singlelegislative provision; a
single set of regulations apply; pursuant to statute and regulations the form and rate of payment
to domestic users and exporters are identical; the fund from which the payments are madeis a

unified fund available to both domestic users and exporters; and upland cotton does not have to
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be exported to trigger eligibility for a user marketing (Step 2) payment as domestic users are dso
eligible.*®

443. Payments are made to any user only when the price of the lowest-priced U.S. cotton
exceeds the price of equivalent lowest-priced growths of upland cotton from other countries over
four consecutive weeks. These payments are made to users of upland cotton, whose use can be
manifest either by opening the bale of cotton or by export. The program isindifferent to whether
recipients of the benefit of this program are exporters or parties that open bales for processing.
Accordingly, the United States reports the benefits conferred under the Step 2 program as
product-specific amber box domestic support for cotton within its Aggregate Measure of Support
under Part IV of U.S. Schedule XX.*%?

B. The Panel has Made Factual Findings that Do Not Support Characterization
of Step 2 Payments as an Export Subsidy

444.  Asthe payments are contingent on use, without regard to the nature of the use, in any
given year the payments may in theory be extended solely in connection with domestic use. A
WTO dispute settlement panel has already determined that such facts do not involve an export
subsidy for purposes of both Articles 9 and 10 of the Agreement on Agriculture, because the
subsidy is not “contingent on export performance.” In Canada-Measures Affecting the
Importation of Milk and the Exportation of Dairy Products, the United States and New Zealand
challenged numerous aspects of Canada’ s dairy export regime as contrary to its applicable export
subsidy commitments. The United States and New Zealand successfully asserted that certain
milk classes within the milk class system of Canada conferred export subsidies upon dairy

processors. These classes were denominated “ Special Classes 5(d) and 5(g).”

“2panel Report, para. 7.709.
“BG/AG/N/USA/43, at 20 (Supporting Table DS:6) (Exhibit Bra-47)
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445.  Inaddition, however, the United States challenged the application of milk Classes 5(a) to
5(c). These classes “covered milk for domestic use as well as milk for export.”** The panel
specifically noted “that milk under such other classesis also available (often exclusivdy) to
processors which produce for the domestic market.” The subsidy of these classes was also of
course availablein connection with exported product. Nevertheless, the panel found that because
of the availability of the subsidy to processors producing for the domestic market, “access to milk
under such other classes in not ‘ contingent on export performance.” We therefore find that such
other milk classes do not involve an export subsidy under Article 9.1(a).”“® For precisely the
same reasons, the panel also found that “these other milk classes do not involve an export

subsidy in the sense of Article 10.1.”#®°

446. Regjecting the direct analogy of this case, the Panel attemptsto draw factual distinctions

between the Step 2 subsidy and the measures in Canada-Dairy:

447.  First, it assertsthat in Canada-Dairy “there was no explicit condition limiting a discrete
segment of the payments of the subsidies concerned to exporters, nor was there a subsidy
expressly combining the two contingency components before us: that is, use of domestic products

and exportation.”*’

448. The Pand isnot correct. In that dispute, the United States and New Zealand specifically
and successfully challenged “ Special Classes 5(d) and 5(e)” of Canada’ s milk dass system,
which conferred export subsidies to processors solely in their capacity as exporters.*® Those
were a discrete segment of the Special Milk Class payments regime expressly limited to

exporters. The export subsidies of Special Classes 5(d) and 5(e) were dso only one part of the

“*panel Report, Canada-Dairy, fn. 373 and para. 7.41.

“®panel Report, Canada-Dairy, para. 7.41.

“®panel Report, Canada-Dairy, fn. 496, para. 7.124.

“’Panel Report, para. 7.718

48U.S. First Written Submission (11 July 2003), para. 133. Panel Report, Canada — Dairy, paras. 7.40,
7.41.
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Specia Milk Class 5 subsidy regime combining two contingency components. use of domestic
products and exportation. More importantly, in contrast, Classes 5(a) to 5(c) conferred an
import subgtitution subsidy for dairy products destined for either domestic use or export.*® Yet
the panel in that dispute found that the subsidy of Classes 5(a) through 5(c) did not constitute an
export subsidy.

449.  Second, the Panel focuses on the identification of two ogtensibly “distinct situations’:
“We consider it determinative that the text of the single legal provision at issue explicitly
identifies the two distinct situations in which user marketing (Step 2) payments are made. The
text does not identify a single monolithic situation in which payments are made to a single class
of recipients.”*”° The Specid Milk Classes 5(a)-(c) payment system a so did not “identify a

single monolithic situation.” It had distinct classes for domestic and export use.*"*

450. Third, the Panel also seeks to distinguish the nature of the documentation necessary for
entitlement to receive the subsidy. “We note further that a distinction is drawn in the measure
itself between domestic users and exporters in terms of the proof needed to be eigible for the
subsidy []. Documentation to be submitted is also different. There are separate regulaory sub-
sections and separate conditions pertaining to fulfillment of either of the two situations in which

auser marketing (Step 2) subsidy can be granted.”*"

451. In Canada-Dairy, however, the Canadian Dairy Commission issued two types of permit

for Class 5 milk. Permitsfor Classes 5(a)- (c) were annua permits to processor/exporters. The

“®panel Report, Canada-Dairy, para. 2.39.

“®panel Report, para. 7.725.

“As noted in Canada-Dairy, para. 2.39, the definition of the Special Milk Classes under Class 5 as
contained in the Comprehensive Agreement on Special Class Pooling is as follows:

Class 5(a): Cheese ingredients for further processing for the domestic and export markets.
Class 5(b): All other dairy products for further processing for the domestic and export markets
Class 5(c): Domestic and export activities of the confectionary sector.

4"’Panel Report, para. 7.727.
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permits for Classes 5(d) and (€) were on a transaction-by-transaction basis.*”® The price for the

respective classes were also established through separate mechanisms.

452.  Notwithstanding the erroneous attempts of the Panel to draw factual distinctions between
the Step 2 subsidy and the Canada-Dairy, the facts are analogous and the reasoning applicable.

The Step 2 subsidy is not contingent on export.

453. The apparent determination of the Panel to find an export subsidy appearsto arise from
an erroneous fixation on finding a prohibited import substitution under the program. Twice
invoking the colorful language that “two wrongs cannot make a right”*, the Pand appears to
assert that because it believes that payment of the Step 2 subsidy to domestic mills constitutes a
prohibited subsidy under Articles 3.1(b) and 3.2 of the SCM Agreement, therefore the payment of
the Step 2 use subsidy to recipients who export must be an export subsidy.

454. Theinextricable linkage of the two in the reasoning of the Panel is evident: “Most
importantly, here, we do not believe that it is possible for a Member to design two prohibited
subsidy components - an export subsidy and an import substitution - and, merely through joining
them in asingle legal provision, somehow render one, or both, of them *unprohibited. Itis
simply inconceivable to us that two prohibited subsidies could somehow become permitted
because they are provided for in the same legd provision.”*” Although the United States has
already noted the fallacy of the Panel’s approach in reaching its determinations with respect to a
prohibited import substitution subsidy under the Step 2 program, the determination of whether or
not an export subsidy exists should be made irrespective of such determination. The Step 2
program isindifferent as to whether the use triggering payment is domestic consumption or
export. Therefore, the payment is not contingent on export. It isnot an export subsidy. The

Appellate Body should reverse this finding of the Panel.

“®panel Report, Canada-Dairy, paras. 2.49-2.51.
4"panel Report, paras. 7.741, 7.757
“Panel Report, para. 7.741. See also, Panel Report, para. 7.757.
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VIII. The Panel Improperly Examined Measures That Were Not Within Its Terms of
Reference and Measures for Which Brazil Did Not Meet the Procedural Prequisites
of the SCM Agreement

A. Export Credit Guarantees for Commodities Other Than Upland Cotton were

not Within the Panel’s Terms of Reference

455. Inparagraph 7.69 of its Report, the Pand concluded that “export credit guarantees to
facilitate the export of ... other [i.e., other than upland cotton] eligible agricultural commodities
... arewithin itsterms of reference.” This conclusion was in error and must be reversed.
Contrary to the Pand’ s conclusion, Brazil’ s request that the Panel examine such export credit
guarantees was inconsistent with the DSU, becauseit asks for an examination of measures that
were not included in the request for consultations. That request covered exclusively “subsidies
provided to US producers, users and/or exporters of upland cotton,” including “export credit

guarantees. . . to facilitate the export of US upland cotton.”

456. “Export credit guarantees to facilitate the export of ... other eligible agricultural
commodities’ were not a measure within the scope of the consultations in this dispute, and

consequently could not constitute part of the matter within the Panel’ sterms of reference.

1. Brazil Did Not Include Export Credit Guarantees for Other
Commodities in its Consultation Request and Therefore They Were

Not in the Panel’s Terms of Reference

457. Inarequest for preliminary ruling submitted as part of its first written submission to the
Panel, the United States explained that Brazil’ s consultation request identified the challenged

measures as follows:



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 205

The measures that are the subject of this request are prohibited and actionable
subsidies provided to US producers, users and/or exporters of upland cottor?, as
well as legiglation, regulations, statutory instruments and amendments thereto
providing such subsidies (including export credits), grants, and any other
assistance to the US producers, users and exporters of upland cotton (“US upland

cotton industry™).4"

Thus, on its face, the challenged measures were * subsidies provided to US producers, users
and/or exporters of upland cotton.” Footnote 1, which followed the first reference to “upland

cotton,” read: “Except with respect to export credit guarantee programs as explained below.”

458. However, therewere only two subsequent references to export credit guarantee programs
—and thus only two possible “explan[ations] below” — within the consultation request. Thefirst
such reference was the following further description in Brazil’ s identification of the measures at

issue:

Export subsidies, exporter assistance, export credit guarantees, export and market
access enhancement to facilitate the export of US upland cotton provided under
the Agricultural Trade Act of 1978, as amended, and other measures such as the
GSM-102, GSM-103, and SCGP programs, and the Step 1 and Step 2 certificate

programs, among others.*’’

Nothing in this reference expanded the scope of the measures & issue beyond “US producers,

users and/or exporters of upland cotton”.

W T/DS267/1, at 1 (text of footnote omitted).
WT/DS267/1, at 2 (italics added).
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459. Near the end of its consultation request, as part of a series of paragraphs devoted to the
indication of the legal basis of the complaint,*”® Brazil set forth alist of claims applicable to the

measures it had identified:

Regarding export credit guarantees, export and market access enhancement
provided under the Agricultural Trade Act of 1978, as amended, and other
measures such as the GSM-102, GSM-103, and SCGP programs, Brazil is of the
view that these programs, as applied and as such, violate Articles 3.3, 8, 9.1, and
10.1 of the Agreement on Agriculture and are prohibited export subsidies under
Article 3.1(a) and item (j) of the lllustrative List of Export Subsidies included as
Annex | to the SCM Agreement.*”

Once again, nothing in that paragraph made reference to any “other” commaodities.

460. Thus, Brazil’ s consultation request identified as a chalenged measure export credit
guarantees “to facilitate the export of upland cotton”; the consultation request nowhere identified

export credit guarantees with respect to any other commodity as a measure at issue.

461. Furthermore, asdetailed in Section VI11(B) below, the statement of evidence attached to
Brazil’ s consultation request provides further proof that the request did not extend beyond export
credit guarantees for upland cotton; the text of that statement of evidence mentions no

commodities other than upland cotton.

4Article 4.4 of the DSU provides that a consultation request shall include an “identification of the
measures at issue” and an “indication of the legal basis of the complaint.”
PWT/DS267/1, at 4.
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462. However, when Brazil filed its panel request, the language referring to export credits had
been altered.** Brazil broadened the first reference to export credits dramatically:

Export subsidies, exporter assistance, export credit guarantees, export and market
access enhancement ro facilitate the export of US upland cotton, and other
eligible agricultural commodities as addressed herein, provided under the
Agricultural Trade Act of 1978, as amended, and other measures such as the
GSM-102, GSM-103, and SCGP programs, and the Step 1 and Step 2 certificate

programs, among others.*!

Thus, Brazil added an entirely new reference to “ export credit guarantees. . . to facilitate the
export of . . . other éigible agricultural commodities” — areference that had not appeared in the

consultation request.

463. A second reference to export creditsin Brazil’ slist of claims relating to the measures

previously identified was similarly enhanced:

Regarding export credit guarantees and export and market access enhancement
provided under the Agricultural Trade Act of 1978, as amended, and export credit
guarantee measures relating to eligible US agricultural commodities, such as the
GSM-102, GSM-103, and SCGP programmes, these programs violate, as applied
and as such, Articles 3.3, 8, 9.1, and 10.1 of the Agreement on Agriculture and are

“OAnother change between the consultation request and the panel request occurred in the footnote quoted
above following the first reference to “upland cotton” in the first paragraph identifying the challenged measures.
The footnote in the pand request was changed to read: “The term ‘upland cotton’ means raw upland cotton as well as
the primary processed forms of such cotton including upland cotton lint and cottonseed. Thefocus of Brazil’s claims
relate to upland cotton with the exception of the US export credit guarantee programs as explained below.”
WT/DS267/7,at 1 n.1.

®BWT/DS267/7, at 2 (emphasis added).
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prohibited export subsidies under Articles 3.1(a), 3.2 and item (j) of the lllustrated
List of Export Subsidiesincluded as Annex | to the SCM Agreement.*®?

The italicized language above was entirely new; in its consultation request, Brazil had simply
written: “and other measures such as the GSM-102, GSM-103, and SCGP programs.”** Thus,
the language in the panel request was plainly re-written in order to bring within its scope “export
credit guarantee measures relating to [other] eligible US agricultural commodities,” since the
consultation request specifies measures, including export credits, relating only to upland cotton.
The United States drew Brazil’ s attention to this problem at the first meeting of the Dispute
Settlement Body at which Brazil’ s panel request was considered.*®

464. A panel’sterms of reference are determined by the complaining party’ s request for the
establishment of apanel, which pursuant to Article 6.2 of the DSU, must inter alia “identify the
specific measures at issue.” However, a Member may not request the establishment of a panel
with regard to any measure; rather, it may only file a pane request with respect to a measure
upon which the consultation process has run its course. Specifically, Article4.7 of the DSU
provides that a complaining party may request establishment of a panel only if “the consultations
fail to settle adispute.”

465. Inturn, Article 4.4 of the DSU provides tha arequest for consultations must be in writing
and must state the reasons for the request “ including identification of the measures at issue and

an indication of the legal basisfor the complaint” (emphasis added).

466. Thus, thereisaclear progression between the measures discussed in Article 4
consultations and the measures identified in the panel request which form the basis of the panel’s
terms of reference. Indeed, the Appellate Body in Brazil — Aircraft considered that:

AN T/DS267/7, at 5 (emphasis added).
BWT/DS267/1, at 4.
®Dispute Settlement Body: Minutes of Meeting Held on 19 February 2003, WT/DSB/M/143, para. 27.
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Articles4 and 6 of the DSU . . . set forth a process by which a complaining party
must request consultations, and consultations must be held, before a matter may
be referred to the DSB for the establishment of a pand.**

467. Furthermore, the Appellate Body has considered issues similar to this one before. In the
U.S. — Import Measures dispute, the Appellate Body upheld the panel’ s finding that a particular
action taken by the United States was not part of the panel’ s terms of reference because the EC
(despite referring to the action in its panel request) had failed to consult uponit. In particular, the
EC’ srequest for consultations referred to the increased bonding requirements levied by the
United States as of March 3, 1999, on EC listed products in connection with the EC Bananas
dispute, but not to U.S. action taken on April 19, 1999, to impose 100 percent duties on certain
designated EC products.*®® When the EC sought findings with respect to both the March 3
measure and the April 19" action, the panel found that the March 3 measure and April 19"
action were legally distinct, and that the April 19" action did not fall within the panel’ s terms of

reference.*®’

468. Thedituation in this dispute resemblesthat in U.S. — Import Measures. ASin that or any
other dispute, the scope of the measures subject to consultation is delineated by the consultation
request and, absent consultations, a measure may not be placed before apanel. Brazil’s
consultation request mentioned no agricultural commodity other than upland cotton.
Furthermore, just as the additional reference in the EC’ s panel request to a measure not referred
to in the consultation request could not bring that measure within the panel’ s terms of reference

in U.S. — Import Measures, the addition of the phrase “other agricultural commodities’ in

“Sappellate Body Report, Brazil — Aircraft, para. 131.
“®appellate Body Report, United States — Import Measures, para. 70.
“’Appellate Body Report, U.S. Import Measures, para. 82.
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Brazil’ s panel request could not bring export credit guarantees regarding such “other agricultural

commodities’ within this Panel’ sterms of reference.*®®

469. The Panél in this dispute should therefore have reached the opposite conclusion from the
oneit reached in paragraph 7.69.

2. The Panel Analyzed the Issue Incorrectly and Reached the Wrong

Conclusion

470. The Panel committed a number of errorsin its analysis of thisissue.

471. It madeitsfirst error when it said, in paragraph 7.61, that “the actual consultations did
include export credit guarantee measures relating to all eligible agriculturd commaodities.”*° In
the first place, the Panel’slogicd basis for this conclusion is flawed: the Panel drew its
conclusion from the single fact that Brazil posed written questions to the United States that
included questions about export credit guarantees on commodities other than cotton. But thisisa
non sequitur; the fact that one party to a consultation asks questions about a topic does not mean
that the two parties held a consultation about that topic. Wereit otherwise, complaining parties

could unilaterally expand the scope of the consultation request at any time, without regard to the

4B\ e note that the situation in this dispute isunlike that presented in Brazil — Aircraft, in which the Panel
examined a measure which was substantively the same as that consulted on. See Appellate Body Report, Brazil —
Aircraft, paras. 127-133. In this dispute, the export credit guarantee programs mentioned in the panel request —
covering a large and indeterminate number of products — are distinct from those in the consultation request, which
were explicitly limited to upland cotton. Asthe United States explained to the Panel: “The CCC export credit
guarantee program (GSM-102), the CCC intermediate export credit guarantee program (GSM-103), and the Supplier
Credit Guarantee Program (SCGP) each constitute separate programs. The distinct operation of the programs
themselves is manifested in both the terms of the particular programs as well asin the nature of the obligation
guaranteed. ... Within each program, allocations are made by country, by commodity, and by amount. Thus, discrete
programming decisions are made in connection with each such country, commodity, program, and amounts (in terms
of aguarantee value). Asaresult, for the last 10 fiscal years, for example, as described in the First Written
Submission of the United States, no cotton transactions occurred under the GSM -103 program.” Answers of the
United States of America to the Questions from the Panel to the Parties following the First Session of the First
Substantive Panel Meeting (August 11, 2003), paras. 9-10 (footnotes omitted).

“®talicsin original.



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 211

requirements of Article 4.4, the time frames triggered by the consultation request, or the impact
on third parties seeking to determine whether they have a substantial trade interest in the

consultations.

472. Inthe second place, the Panel ignored the undisputed facts about the consultation. The
factswerethese: Prior to the first set of consultations (there were three rounds in total) Brazil
did givethe United States aset of written questions that included questions about export credit
guarantees on other commodities. At thefirst set of consultations, the United States informed
Brazil that the consultation request with respect to export credit guarantees was clearly limited to
upland cotton and that therefore the consultations could cover only that commodity.*® Braxzil
confirmed that “the United States stated at thefirst consultations meeting that the export credit
guarantee claims subject to the consultation were only about support for upland cotton.”*** Thus,
the parties agreed that no discussion of export credit guarantees for any commaodities other than

upland cotton took place during consultations.

473. Inthethird place, the Panel never explained why it would matter whether the
consultations “actually” included export credit guarantees for other commoditiesif the request
omitted them (nor did the Panel explain why it began its analysis with this question rather than
the question of what the consultation request actually said). One wonders whether the Panel’s
view wasthat the text of Brazil’s questions — and not the text of Brazil’ s consultation request —
defined the scope of consultations. Of course, nothing in the text of the DSU Article 4 refersto a
complaining party’s questions; Article 4.4 provides instead for awritten consultation request that

meets certain requirements as to the reasonsfor the request.

“OFirst Written Submission of the United States, para. 198.
“lstatement of Brazil at the First Substantive M eeting with the Parties, 22 July 2003, para. 94. Brazil’'s
only response to the U.S. statement was to state its disagreement about the scope of the consultations.
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474.  When it did turn to Brazil’ s consultation request, the Panel made a second error. It read
the consultation request as including a reference to export credit guarantees with respect to other

(non-cotton) commodities.**?

475. Likethe United States, the Panel noted that there were only two paragraphsin the
consultation request “below” footnote 1 that referred to export credit guarantees. The Panel
ignored the first paragraph. With respect to the second paragraph,** the Panel said the foll owing:

The second of these paragraphs referred to the three export credit guarantee
programmes at issue “as gpplied and as such” and made no specific reference to
upland cotton, yet almost every other substantive paragraph and tiret of the
request made such a specific reference. Therefore, a plan reading of that
paragraph indudes all digible agricultural commodities.***

476. Once again, the Pandl’ sreasoning isfallacious. Inthe first place, whatever else that
second paragraph may mean, it is simply not the case that a*“ plain reading” of the paragraph
“includes all eligible agricultural commodities.” A “plain reading” of the paragraph shows that
the paragraph mentions no commodities at all — the opposite of the Panel’s reading.

477. Inthe second place, by ignoring the first paragraph of the consultation request mentioning
export guarantee programs, the Panel overlooked the context that this first paragraph provided
for the second. Thefirst paragraph islimited to “[e]xport subsidies, exporter assistance, export

credit guarantees, export and market access enhancement fo facilitate the export of US upland

4925ce, e.g., Panel Report, para. 7.65.

493« Regarding export credit guarantees, export and market access enhancement provided under the
Agricultural Trade Act of 1978, as amended, and other measures such as the GSM-102, GSM-103, and SCGP
programs, Brazil is of the view that these programs, as applied and as such, violate Articles 3.3, 8, 9.1, and 10.1 of
the Agreement on Agriculture and are prohibited export subsidies under Article 3.1(a) and item (j) of the Illustrative
List of Export Subsidiesincluded as Annex | to the SCM Agreement.” WT/DS267/1, at 4.

4%panel Report, para. 7.64 (footnote omitted).
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cotton provided under” aseries of listed measures.**® Had the Panel simply compared these two
paragraphs, it would have seen that the second did not describe measures, but, rather, described
the legal basis for Brazil’s complaint. The Panel would thus have concluded that, despite the
difference in wording, the two paragraphs complemented one another, and the second fulfilled a
different purpose than the first (namely to give an indication of why Brazil considered the earlier-
identified measures to be WTO-inconsistent). That being the case, there is no reason to believe
(and certainly the Panel gave none) that the product scope of the second paragraph was broader

than the “upland cotton” mentioned in the first paragraph.

478. Rather than comparing the two paragraphs dealing with export credit guarantees, the
Panel referred as context to “amost every other substantive paragraph,” noting the references to
cotton in these paragraphs. But Brazil’ s failure to specify products other than cotton in the cited
paragraph does not logicaly mean that such products are covered by that paragraph. To the
contrary, the fact that Brazil was able to identify the product scope precisely elsewhere in the
consultation request means that Brazil would have been perfectly capable of specifying products
other than cotton had it so wished. Brazil did not specify such products, and the Panel should not

have read into the request words that were not there.

479. Inthethird place, the Panel did not grapple with an obvious difficulty implicit in its
analysis. Even assuming that the omission of the words “upland cotton” from the second
paragraph had some significance (and, as we have explained, thereis no such significance), the
guestion would be, what would that significance be? In particular, the Panel givesno
explanation of why the omission of those words should extend the product scopeto “all eligible
agricultural commodities’ rather than some other product scope. Brazil cited to the SCM

Agreement in the second paragraph, and that agreement is not limited to agricultural

4By contrast, the corresponding paragraph in Brazil’s panel request referred to “[e]xport subsidies,
exporter assistance, export credit guarantees, export and market access enhancement to facilitate the export of US
upland cotton, and other eligible agricultural commodities as addressed herein, provided under” the same series of
listed measures.
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commodities. The Panel’s limitation of the second paragraph’s product scope to eligible
agricultural commodities derives from the panel request that Brazil eventually filed; it does not

come from the text of the consultation request itself.

480. For these reasons, the Panel erred in its concdusion that the text of the consultation
request included a referenceto export credit guarantees with respect to other (non-cotton)

commodities.

481. The Panel made a number of other statements in support of its conclusion that export
credit guarantees with respect to non-cotton commaodities were within its terms of reference. The

Panel committed additional errorsin these statements.

482. For example, the Panel erroneously stated that, “[i]f a Member is uncertain asto the scope
of the measures referred to by another Member in arequest for consultations, and chooses not to
seek clarification, it cannot rely on its own uncertainty as ajurisdictional bar to a Panel finding

on the measures.”** In thefirst place, the United States was not “uncertain” about what the
consultation request referred to; the U.S. position was and is that the consultation request did not
“identify” (asrequired by DSU Article 4.4) export credit guarantees with respect to commodities

other than upland cotton.

483. And while the Appellate Body need not reach this issue (because the U.S. position is not
based on “uncertainty”), we note that the Panel’ s statement lacks any textual support in the DSU.
As noted, Article 4.4 of the DSU provides that the consultation request must be in writing and
must identify the measures a issue. It further provides that the consultation request must be
notified to the Dispute Settlement Body and the relevant WTO Councils and Committees by the
Member requesting consultations. Other Members must make a decision whether they have a

substantid trade interest in the consultations and therefore wish to join such consultations,

“®panel Report, para. 7.67.
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pursuant to DSU Article 4.11, within ten days of circulation of the request — in other words, on
the basis of that written request. None of those provisions in any way supports the statement of
the Panel. The Pand did refer to DSU Article 3.10, although it did not eaborate its reasoning; in
this connection, it is worth noting that Article 3.10 does not purport to alter the scope of the
“dispute’ to which it applies and thus provides no basis to incorporate into a consultation request

measures which that request omits.

484. Finaly, we notethat the Panel did not make any findings on the question of prejudice,
which it raises briefly in paragraph 7.66 of itsreport. Asthe United States explained to the
Panel, the issue of prejudice is not relevant to the question of whether a measure not consulted
upon may be the subject of panel proceedings. The requirement of consultations at the beginning
of adisputeisacentral characteristic of the WTO dispute settlement system, and is reflected
throughout DSU Article 4.%"

485. Indeed, prejudice was not a consideration identified by the Appellate Body in its report
the U.S. Import Measures dispute. Asthe Appellate Body noted:

The European Communities' request for consultations of 4 March 1999 did not, of
course, refer to the action taken by the United States on 19 April 1999, because
that action had not yet been taken at thetime. At theoral hearing in this apped, in
response to questioning by the Division, the European Communities
acknowledged that the 19 April action, as such, was not formally the subject of
the consultations held on 21 April 1999 [i.e. two days later]. We, therefore,
consider that the 19 April action is also, for that reason, not a measure at issue in

this dispute and does not fall within the Panel’ s terms of reference.**®

“5ee, e.g., DSU Article 4.1.
“®Bpappellate Body Report, U.S. — Import Measures, para. 70.
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Thus, the formal absence of the 19 April action from the EC’ s consultation request was the
reason for concluding that that action was not a measure at issue in the dispute and thus not
within the Panel’ s terms of reference. Prejudice was not an issue; nor was the question of what

was “actually” discussed at the consultations.

486. Inany case, the United States did identify prejudice that it had and would suffer if the
dispute were expanded to include export credit guarantees for products other than upland cotton,

stating, inter alia:

The United States has suffered an inability to prepare, respond, and consult with
respect to allegations on measures never presented to the United Statesin
accordance with the DSU. The United States was entitled to rely on the measures
identified by Brazil in its request for consultations and also rely on that which

Brazil declined to put at issue by its failure to so state in its request.**®

487. By contrast, the burden on Brazil was light. Brazil’s consultation request identified
export credit guarantees on upland cotton as the sole export credit guarantee measures within the
scope of the consultations and, hence, the dispute. As Brazil acknowledged, the United States
brought this matter to Brazil’ s attention at the first of the three sets of consultations that the
parties held. Had Brazil wished to incdlude export credit guarantees with respect to other products
within the scope of the consultations, Brazil could have re-filed its consultation request to
include these guarantees, much as other Members have re-filed consultation requests when they
have wished to expand the scope of the dispute.®® Rather than taking this simple step, Brazil

was willing to gamble that it could ssimply disregard its Article 4.4 obligation to identify the

measures at issue, without adverse consequences. Regrettably, the Panel confirmed Brazil’s

“®Answers of the United States of America to the Questions from the Panel to the Parties following the First
Session of the First Substantive Panel Meeting (August 11, 2003), para. 23.

50 See, e.g., WT/DS204/1& WT/DS204/1/Add.1 (consultation request supplemented to add measures);
WT/DS174/1 & WT/DS174/1/Add.1 (consultation request to add consultations under additional covered
agreement).
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assumption that, months into a complex and burdensome dispute, apanel would not be willing to
hold a Member to its Article 4.4 obligation by excluding significant measures from
consideration. In effect, the Pand’ s finding meansthat Members can relieve themselves of their
DSU obligations simply by ignoring them.

488. Finadly, asaresult of its mistaken finding that the consultation request included export
credit guarantees with respect to dl eligible agriculturd commodities, the Panel declined to
decide whether the omission of a measure from aconsultation request means that the panel
request (and hence the panel’ s terms of reference) cannot include that measure.®® As explained
above, however, such a measure cannot be part of the panel’ s terms of reference. The texts of
DSU Article 4.4, 4.7 and 6.2 make the answer clear, and in U.S. — Import Measures the Appdlate
Body so found.

489. For the above reasons, the Panel’ s conclusion in paragraph 7.69 must be reversed.
Brazil’ s consultation request did not include export credit guarantees to facilitate the export of
eligible agricultural commodities other than upland cotton, and such guarantees were thus not
within the Panel’ s terms of reference. As a consequence, the Panel had no authority to make
findings with respect to export credit guarantees for such commodities, and al such findings

must therefore bereversed aswdl.

B. Brazil did not Provide a Statement of Available Evidence as Required by
SCM Article 4.2 for Products Other than Upland Cotton

490. The United States requested that the Panel make a preliminary ruling that Brazil was not
permitted to advance claims under either Article 4 of the SCM Agreement with respect to export
credit guarantee measures relaing to agricultural products other than upland cotton because

Brazil did not include a statement of available evidence with respect to these measures.

*lpanel Report, para. 7.68.
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491. The Panel concluded, in paragraph 7.103 of its report, that “Brazil provided a statement
of available evidence with respect to export credit guarantee measures relaing to ... eligible
United States agricultural products other than upland cotton, as required by Article 4.2 of the
SCM Agreement.”*® This conclusion wasin error and must be reversed. Contrary to the Panel’s

conclusion, Brazil provided no statement of available evidence with respect to such products.

492. Article 4.2 of the SCM Agreement provides that “[a] request for consultations under
paragraph 1 [i.e., arequest for consultations regarding an alleged prohibited subsidy] shall
include a statement of available evidence with regard to the existence and nature of the subsidy in

guestion.”

493. The Appellate Body has previously had occasion to consider the obligations of a

complaining party under Article 4.2:

Thus, as well as giving the reasons for the request for consultations and
identifying the measure and the legal basis for the complaint under Article 4.4 of
the DSU, a complaining Member must also indicate, in its request for
consultations, the evidence that it has available to it, a that time, “with regard to
the existence and nature of the subsidy in question”. Inthisrespect, it isavailable
evidence of the character of the measure as a“subsidy” that must be indicated,

and not merely evidence of the existence of the measure.®

494. Asthe Panel correctly noted,* Brazil’ s statement of available evidence, which was

annexed to its consultation request, contained only two paragraphs specifically referring to U.S.

2Fpotnote and italics omitted.
53 Appellate Body Report, US — FSC, para. 161.
*“panel Report, para. 7.83.
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export credit guarantee programs. These two paragraphs, which were placed next to each other

in the statement, read as follows:

- US export credit guarantee programs have caused serious prejudice to
Brazilian upland cotton producers by providing below-market financing benefits

for the export of competing US upland cotton;

- US export credit guarantee programs, since their origin in 1980 and up the
present, provide premium rates that are inadequate to cover the long-term
operating costs and losses of the programs; in particular there were losses caused
by large-scale defaults totalling billions of dollars tha have not been reflected in

increased premiums to cover such losseq|.]

495. The Pand aso correctly noted that the first of these paragraphs was textually limited to
upland cotton.>® That paragraph, therefore, contained no information about the “ existence” or

“nature” of any alleged prohibited subsidy on a product other than upland cotton.

496. The Panel failed, however, to draw the proper conclusion about the second paragraph.
That paragraph contains no suggestion that it expands on (or atersin any way) the programs
described in the immediately preceding paragraph (i.e., export credit guarantee programs that
allegedly provide certain benefits to upland cotton). In the context of the paragraph that precedes
it, therefore, the second paragraph must be understood to refer to the same programs —that is, to

export credit guarantee programs that allegedly provide certain benefits to upland cotton.

497. Moreover, even if the second paragraph could be construed to refer to programs that
provide benefits to products other than cotton, it is difficult to see how that paragraph — which

refers to no other commodities at all — could provide any information on the “ existence” of, or

*®panel Report, para. 7.84.
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the “nature” of, subsidies allegedly provided by export credit guarantee programs with respect to
any agricultural commodity other than upland cotton. For example, what information is there
about the “existence” or “nature” of any subsidies with respect to exports of rice? The Panel
considered that Brazil produced such evidence during the pand proceedings,*® and yet thereis

no hint of it in the Statement of Available Evidence.

498. For these reasons, neither of the two paragraphs that the Panel identified as a statement of
availabl e evidence addressed agricultura products other than upland cotton; consequently,
Brazil’s statement of available evidence failed to include a statement of available evidence with
respect to U.S. export credit guarantee programs on such other agricultural products. The Pand’s

conclusion in paragraph 7.103 therefore must be reversed.

C. The Panel Should Have Excluded PFC and MLA Payments from its Terms

of Reference

499. The United States requested that the Panel issue a preliminary ruling that two types of
measures, PFC payments and MLA payments, were not within the Panel’ s terms of reference.>’
These two types of measures had in fact expired before Brazil’ s consultation request and panel
requests. The Pandl rejected the U.S. preliminary ruling request, concluding in paragraph 7.122
of its report that:

For all of the above reasons, the Panel does not believethat Article 4.2, and hence
Article 6.2, of the DSU excludes expired measures from the potential scope of a
request for establishment of a pand .

%See, e.g., Panel Report para. 7.880.
’panel Report, para. 7.104.
% talics omitted.
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For the reasons that follow, the Panel was wrong to reject the U.S. request and wrong to consider

that PFC and MLA payments were within its terms of reference.

500. It was common ground between the parties that the legislation authorizing PFC and MLA
payments expired before Brazil’ s consultation and panel requests, and that dl the payments
themselves had al so been made before Brazil’ s consultation and panel requests. MLA payments
were annual appropriation payments enacted by the U.S. Congress between 1998 and 2001. Each
such annual appropriation payment was made through a separate piece of legidation, the last of
which was enacted on August 13, 2001, for the marketing year 2001 (August 1, 2001 - July 31,
2002) crop. At thetime of Brazil’s consultation and panel requests MLA payments were no
longer in place. Similarly, PFC’'swere aform of decoupled income support (that is, not linked to
current production) that existed under the 1996 Act, but they were discontinued with the passage
of the 2002 Act in May 2002. Thelast payments were scheduled to be made “no later than”
September 30, 2002, in connection with the marketing year 2002 (August 1, 2002 - July 31,
2003) crop. Thus, at the time of Brazil’ s consultation request (which was dated September 27,
2002) the PFC program no longer existed, except, as discussed below, for the final year of
payments for marketing year 2002. The Panel acknowledged that “[a]ll those measures and years
of allocation expired prior to the date of Brazil’s request for establishment of apanel.”*® The
Panel added, “to the extent that the payments constituted programmes *as goplied’, Brazil is
challenging expired measures... .”*"* It nonetheless erroneously concluded that all of these

payments came within its terms of reference.

501. Article4 of the DSU contains limitations on what measures may be the subject of
consultations. Under DSU Article 4.2, consultations are to cover “any representations made by

another Member concerning measures affecting the operation of any covered agreement taken

%95ee Answers of the United States of America to the Questions from the Panel to the Parties following the
First Session of the First Substantive Panel Meeting (August 11, 2003), para. 35.

5%Panel Report, para. 7.107.

*"panel Report, para. 7.111 (emphasis in original).
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within the territory of the former” (emphasis added). Measures that have expired before a
request for consultations cannot be measures that are “ affecting the operation of any covered
agreement” at the time that request is made; consequently they cannot be measures within the
scope of the “dispute” referred to in Article 4.7 with respect to which the complaining Member

may request the establishment of a pand.

502. Inthiscase, therefore, because the MLA payments and all but one year of the PFC
payments were no longer in effect at the time of the request for consultations, these measures
cannot have been within the scope of Article 4.2, and therefore they did not fall within the

Panel’ s terms of reference.

503. The Panel analyzed Article 4.2 differently (and incorrectly). It considered that the term
“affecting” in that article (and its French and Spanish counterparts) “refers not to the status of
measures but rather to the way in which they relae to a covered agreement.”>*> The meaning of
this explanation is difficult to follow (particularly since the phrase “ status of measures’ was not
used, asfar aswe can tell, by either of the partiesin this connection). However, to the extent that
the Panel was implying that because the term “affecting” “refers ... to ... the way in which
[measures| relate ...”, therefore it has no temporal significance, the Panel was mistaken. The two
things are not mutually exclusive. Theterm “affecting” certainly can express a “relat[ionship]”
to a covered agreement; however, asis the case with any other present-tense form of averb, it

can simultaneously also express atime a which that relationship exists>*®

52Panel Report, para. 7.115.

*3The same is true of the Panel’s analysis of the Spanish equivalent of “affecting” in DSU Article 4.2, “que
afecten”. The Panel seems to have overlooked that the drafters chose a present-tense form of the subjunctive;
another form, expressing past time, also exists, namely “que hayan afectado”, but the drafters of the DSU did not use
that past-time form. That the drafters could have chosen this formulation if they had meant to include past time (and
thus measures that had expired) can be seen from the DSU itself, which contains the following text in Article 22.2
(emphasis supplied): “such Member shall, if so requested, and no later than the expiry of the reasonabl e period of
time, enter into negotiations with any party having invoked the dispute settlement procedures”. In French, this text
is: “ce Membre se prétera, s demande lui en est faite et au plus tard a |’ expiration du délai raisonnable, a des
négociations avec toute partie ayant invoqué |les procédures de réglement des différends’. In Spanish, thistext is:
“ese Miembro, si asi se le pide, y no mas tarde de la expiracion del plazo prudencial, entablard negociaciones con
cualesquiera de las partes gue hayan recurrido a procedimiento de solucidn de diferencias’.
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504. Curiously, the Pand quoted Article 3.3 of the DSU in support of its position. Properly
understood, however, that article in fact provides context for Article 4.2 that supports the

position of the United States, not the Pand. Article 3.3 providesin relevant part:

The prompt settlement of situations in which aMember considers that any
benefits accruing to it directly or indirectly under the covered agreements are
being impaired by measures taken by another Member is essential to the effective
functioning of the WTO and the maintenance of a proper balance between the

rights and obligations of Members.

505. Thisprovision (like Article 4.2) speaks about the present time. The Panel acknowledged

thisfact: “This provision focuses on the present nature of the alleged impairment of benefits ...

» 514

506. Despitethis, the Panel asserted that Article 3.3 does not address whether the measure at
issue must ill bein effect. Infact, the Panel was simply ignoring the logical implication of its
own statement that the provision focuses on the present nature of the dleged impairment; the
Panel offered no explanation whatsoever of how an expired measure can result in benefits “being
impaired” in the present. To be sure, the Panel noted that the provision speaks of measures that
have been “taken” (aword that the Panel called a“past participle”’) — but the question before the
Panel was not whether or not a measure had been “taken” in the past (the parties agreed that
PFC’'sand MLA'’ s had indeed existed at some point in the past), but instead what the legal
conseguences were of Brazil’ s seeking to consult on measures that had been “taken” in the past

but were no longer in effect.

*“panel Report, para. 7.117.
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507. The Pand also appeared to be concerned that subsidy payments might never be subject to
challenge in WTO dispute settlement, because it will often be the case that such payments were
made before the date of the consultation request.”> However, the United States acknowledged
that subsidies paid in the past may infact be challenged. Asthe United States explained, to
determine whether past subsidies may currently be challenged, it is useful to distinguish between

recurring and non-recurring subsidies.

508. A non-recurring subsidy is atype of subsidy the benefits of which are allocated to future
production. As such, a non-recurring subsidy can be regarded as a measure that continuesin
existence beyond the time period during which the subsidy is granted.®*® For example, a subsidy
to acquire capital stock to be used in future production would be non-recurring and allocated over
the useful life of the stock. Where a subsidy is non-recurring and is allocated to future
production,®’ the measure (subsidy) may continue to be actionable even if the authorizing
program or legislation has expired. In contrast, arecurring subsidy is typically provided year-
after-year and is made in respect of current rather than future production. Once production has
occurred and the measure been replaced or superseded, there would no longer be any measurein
existence to challenge. Accordingly, a Report by the Informal Group of Expertsto the
Committee on Subsidies and Countervailing M easures suggested that recurring subsidies — such
as grants for purposes other than the purchase of fixed assets and price support payments —
should be expensed, or attributed to a single year, rather than allocated over some multi-year

period.>®

*panel Report, para. 7.110.

55ee, e.g., Report by the Informal Group of Experts to the Committee on Subsidies and Countervailing
Measures, G/SCM/W /415, para. 12 (25 July 1997) (“Whether a subsidy is oriented towards production in future
periods, consists of equity, or is carried forward in the recipient’ s accounts were viewed as related to the question
whether its benefits persist beyond a single period, and hence whether it should be allocated to future periods.”).

S'SCM Agreement, Annex IV, para. 7 (referring to “[s]ubsidies . . . the benefits of which are allocated to
future production).

S18G/SCM /W /415, paras. 1-12; id., Recommendation 1, at 26-27.
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509. Inthe case of PFC payments and MLA payments, these measures were subsidies
allocated to a particular crop or fiscal year by their respective authorizing legislation. Pursuant to
the 1996 Act, the last production flexibility contract payment was made for fiscal year 2002
(October 1, 2001 - September 30, 2002). This payment is properly alocated to the marketing
year 2002 (August 1, 2002 - July 31, 2003) crop. Thelast market |oss assistance payment was
for the 2001 marketing year (August 1, 2001 - July 31, 2002), that is, for market conditions
prevailing in that year. Given that each of these payments was made for a given fiscal or
marketing year, they were not to be allocated to agriculturd production beyond that particular
year. Once the relevant fiscal year or marketing year had been compl eted, these measures no
longer existed. Thus, by the time of Brazil’ s consultation and/or panel requests, the only measure
to consult upon and at issue under the DSU was the marketing year 2002 PFC payment; the other
production flexibility contracts and market | oss assi stance payments therefore do not fall within

the Panel’ s terms of reference.

510. The Pand chose not to address this argument.>™® The Panel simply “note[d]” that the text
of Part Il of the SCM Agreement does not indicate that requests for consultations are to be
governed in the way subsidies are expensed, and that the conformity of “expired recurring

subsidies’ (the Panel’s words) with Part I11 is a question not of procedure but of substance.

511. It appears from the Pand’ s choice of words that the Panel accepted the vdidity of the
distinction between recurring and non-recurring subsidies. If so, it should have understood as
well that an expired subsidy cannot be a subsidy that is “affecting” the operation of a covered
agreement. The Panel’s refusal to analyze (and thusits implicit decision to reject) the U.S.

distinction between recurring and non-recurring subsidy payments was an error.

512. ThePand’s conclusion is also inconsistent with Article 6.2 of the DSU. Article 6.2

provides that the request for a panel shal, inter alia, “identify the specific measures at issue”. A

*®Ppanel Report, para. 7.120.
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measure that has expired cannot be ameasure that is*“at issue”. Thisis plainly true for measures
that had expired before the requests for consultations, for all the reasons given above. (Itis
equally true for measures that expire between the date of the consultation request and the date of

the panel request.)

513. The context provided by other provisions of the DSU makesthisclear. For example,
DSU Article 3.7 provides that “... thefirst objective of the dispute settlement mechanismis
usually to secure thewithdrawal of the measures concerned if these are found to be inconsistent
with the provisions of any of the covered agreements.” A reading of Article 6.2 that interpreted
measures that have expired to be “measures a issue” would be difficult to reconcile with Article
3.7. The other options mentioned in Article 3.7 — compensation and suspension of concessons —
are equally inapplicable to an expired measure. And, as discussed above, DSU Atrticle 3.3, in the
Panel’ s own words, “focuses on the present nature of the alleged impairment of benefits.”
Similarly, DSU Article 19.1 provides that “[w]here a panel or the Appellate Body concludes that
ameasure is inconsistent With a covered agreement, it shall recommend that the Member
concerned bring the measure into conformity with that agreement.”>* Whileit is well

understood that panels are expected to make findings in respect of measures that expired after
establishment but before the panel is able to complete its work and issue its report,** panels are
not authorized to make recommendations about a measure that “was” inconsistent. The
Appellate Body has previously reversed one panel for making a recommendation under DSU
Article 19.1 with respect to a measure that had ceased to exist before the date of the request for
establishment of the panel >

50(Footnotes omitted and emphasis added.)

52panel Report, Indonesia — Automobiles, para. 14.9; Panel Report, U.S. — Wool Shirts, para. 6.2; GATT
Panel Report, EEC - Dessert Apples; GATT Panel Report, U.S. - Tuna; GATT Panel Report, EEC - Animal Feed
Proteins.

%2p ppellate Body report, U.S.-Import Measures, paras. 62 (the date of the panel request was May 11,
1999), 79 (the measure at issue (the so-called “3 March Measure”) had been terminated as of April 19, 1999) and 81.
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514. Inthiscase, dl the MLA payments and all but one year of the PFC payments (and their
years of allocation) had expired before the date of Brazil’ s request for establishment, and

conseguently they could not form part of the terms of the reference of the Panel.

515. For al of the above reasons, the Panel’ s condusion that PFC and MLA payments were

within its terms of reference was an error and must be reversed.

IX. Conclusion

516. For the reasons set out above, the United States asks the Appellate Body to find that:

(1)  thePane’slegal conclusion that certain U.S. decoupled income support measures
—that is, production flexibility contract payments under the Federal Agricultural Improvement
and Reform Act of 1996 (“1996 Act”), direct payments under the Farm Security and Rural
Investment Act of 2002 (“2002 Act”), and “the legidlative and regulatory provisions which
establish and maintain the [direct payments] programme” — are not exempt from actions under
Article 13(a) of the Agreement on Agriculture®® isin error, including the Panel’ s finding that

these decoupled income support measures do not conform to Annex 2;

(2 the Panel’ s legal conclusion that certain U.S. domestic support measures®® are not
exempt from actions under Article 13(b) of the Agreement on Agriculture®® isin error, including
the Panel’ s findings that the challenged U.S. measures granted support to a specific commodity
in excess of that decided in marketing year 1992 and therefore breached the proviso of Article
13(b) in each year from marketing year 1999-2002;

535ee, e.g., Panel Report, paras. 8.1(b), 7.337-7.414.
524See Panel Report, para. 7.337.
55ee, e.g., Panel Report, paras. 8.1(c), 7.415-7.647.
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3 the Panel’ s legal conclusion that U.S. export credit guarantees under the
GSM 102, GSM 103, and SCGP export credit guarantee programs in respect of unscheduled
agricultural products supported under the programs and one scheduled commaodity (rice) are
“export subsidies applied in amanner which results in circumvention of United States export
subsidy commitments, within the meaning of Article 10.1 of the Agreement on Agriculture,” are
therefore inconsistent with Article 8 of the Agreement on Agriculture, and are not exempt from
actions under Article 13(c) of the Agreement on Agriculture®® isin error, including the Panel’s
finding that export credit guarantees, notwithstanding Article 10.2 of the Agreement on

Agriculture, constitute measures subject to Article 10.1 of the Agreement on Agriculture;

4) the Panel’s legal conclusion that U.S. export credit guarantees under the
GSM 102, GSM 103, and SCGP export credit guarantee programs in respect of other scheduled
agricultural products constitute export subsidies within the meaning of Article 10.1 of the
Agreement on Agriculture® isin error, including the Panel’ s finding that export credit
guarantees, notwithstanding Article 10.2 of the Agreement on Agriculture, constitute measures

subject to Article 10.1 of the Agreement on Agriculture,

5) the Panel’ slegal conclusion that U.S. export credit guarantees under the
GSM 102, GSM 103, and SCGP export credit guarantee programs in respect of unscheduled
agricultura products supported under the programs and one scheduled commaodity (rice) are per
se export subsidies prohibited by Articles 3.1(a) and 3.2 of the Agreement on Subsidies and
Countervailing Measures (“SCM Agreement”)*® isin error, including the Panel’ s findings that
the program for each product constitutes an export subsidy for purposes of the WTO Agreements
and is provided by the United States a premium rates which are inadequate to cover long-term
operating costs and losses of the programswithin the meaning of item (j) of the Illustrative List
of Export Subsidiesin Annex | of the SCM Agreement;

5%gee, e.g., Panel Report, paras. 8.1(d)(1), 7.762-7.945.
52See, e.g., Panel Report, paras. 8.1(d)(2), 7.762-7.945.
8gee, e.g., Panel Report, paras. 8.1(d)(1), 7.787-7.869, 7.946-7.948.
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(6) the Panel’slegal conclusion that section 1207(a) of the 2002 Act, which provides
for user marketing (Step 2) payments to exporters of upland cotton, is an export subsdy that is
listed in Article 9.1(a) of the Agreement on Agriculture that isinconsistent with U.S. obligations
under Articles 3.3 and 8 of the Agreement on Agriculture, is not exempt from actions under
Article 13(c) of the Agreement on Agriculture, and isinconsistent with Articles 3.1(a) and 3.2 of
the SCM Agreement®® isin error, including the Panel’ s finding that payments under the user

marketing (Step 2) program are contingent on export performance;

(7) the Panel’ s legal conclusion that section 1207(a) of the 2002 Act providing for
user marketing (Step 2) payments to domestic users of upland cotton is an import substitution
subsidy prohibited under Articles 3.1(b) and 3.2 of the Agreement on Subsidies and
Countervailing Measures® isin error, including the Panel’ s finding that domestic support
payments that are consistent with a Member’ s domestic support reduction commitments under

the Agreement on Agriculture may nonetheless be prohibited under the SCM Agreement;

(8 the Panel’ s legal conclusion that “the effect of the mandatory, price contingent
United States subsidies at issue — that is, marketing loan programme payments, user marketing
(Step 2) payments and MLA payments and CCP payments — is significant price suppression in
the same world market for upland cotton in the period MY 1999-2002 within the meaning of

Articles 6.3(c) and 5(c)” of the SCM Agreement®*! isin error, including the following:

@ the Panel’ s finding that Brazil need not demonstrate, and the Pand need
not find, the amount of the challenged subsidy that benefits the subsidized product,

upland cotton;

5XSece, e.g., Panel Report, paras. 7.678-7.761, 8.1(e).
50See, e.g., Panel Report, paras. 7.1018-7.1098, 8.1(f).
*!panel Report, paras. 7.1416, 7.1107-7.1416, 8.1(g)(i).



United States — Subsidies on Upland Cotton U.S. Appellant’'s Submission
(AB-2004-5) October 28, 2004 — Page 230

(b) the Panel’ s finding that subsidies not directly tied to current production of
upland cotton (decoupled payments) need not be allocated to all products produced and

sold by the firmsreceiving such subsidies;
(©) that the Panel could make findings concerning subsidies that no longer
existed at the time of panel establishment and that present serious prejudice could be, and

was, caused by such subsidies;

(d) the Panel’ s finding that the challenged subsidies provided to cotton

producers “passed through” to cotton exporters;

(e the Panel’ s finding that there was price suppression “in the same market”;

()] the Panel’ s finding that significant price suppression existed;

(g9  thePane’sfinding that the price suppression it found under an erroneous

legal standard was “significant”;

(h) the Panel’ s finding that “the effect of” the U.S. subsidies “is’ significant

price suppression; and

(1) the Panel’ s finding that “ significant price suppression” is sufficient to
establish “serious prejudice” for purposes of Articles 5(c) and 6.3 of the SCM

Agreement;

9 the Panel’ s finding that decoupled payments made with respect to non-upland

cotton base acres were within itsterms of reference®™? isin error, including the Panel’ s finding

%2g5¢e, e.g., Panel Report, paras. 7.129-7.136.
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that these payments were measures at issue within the meaning of Articles 4.4 and 6.2 of the
DSU;

(10) the Panel failed to set out the findings of fact, the applicability of the relevant
provisions, and the basic rationale behind its findings and recommendations, as required by
Article 12.7 of the DSU;

(11) thePanel’sfinding that export credit guarantees to facilitate the export of “other
eligible agricultural commodities’ besides upland cotton were within its terms of reference®™ is
in error, including the Panel’ s finding that such export credit guarantees were included in Brazil’s
consultation request and itsfinding that, contrary to Articles 4.2, 4.4, and 6.2 of the DSU, it

could examine measures that were not included in Brazil’ s request for consultations;

(12) the Panel’sfinding that Brazil provided the statement of available evidence
required by Article 4.2 of the SCM Agreement with respect to export credit guarantee measures
relating to eligible United States agricultural products other than upland cotton, and that
accordingly, Brazil’s claims concerning these measures were within the terms of reference of this

dispute’* isin error; and

(13) thePanel’slegd concluson that two types of expired measures, namely
production flexibility contract payments and market |oss assistance payments, were within the
Panel’ sterms of referenceisin error, including the Panel’ s finding that measures that are no
longer in existence as of the date of establishment of a panel are nonetheless within apanel’s

terms of reference>®

585ee, e.g., Panel Report, para. 7.69.
%See, e.g., Panel Report, para. 7.103.
5%gee, e.g., Panel Report, para. 7.104-7.122.
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517. The United States respectfully requests the Appellate Body to reverse these legal

conclusions and findings by the Panel.



